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This new book is a practical guide to bank auditing 
routine and procedure. It is designed not only to show 
how to audit any bank as required by law but discusses 
in detail the responsibilities of directors, the pitfalls of 
bank management and operation, and the positive pro- 
tectional and precautionary controls to set up so as to 
avoid embezzlements and defalcations. It contains many 
samples, schedules and forms used in undertaking an 
audit so that it is complete in every way. 


The author is a recognized authority on bank manage- 
ment problems and auditing practices, procedures and 
routines. For many years he has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president 
in both city and country banks, large and small. 


Over 84 ewzhibits add to the usefulness of the book 
which makes it indispensable for bank directors, officers, 
auditors, students, bank examiners, public accountants, 
supervisory authorities and certified public accountants. 
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by Gould R. Kardashian 


ganize a bank’s sales department and how to select 
its operating head; how to recruit and train its staff; 
how to constantly improve the quality of its selling 
effort and how to adapt its program to various stages 
in the business cycle. 


While this book was written with the metropolitan 
bank in mind it should be of equal value to the 
smaller bank for even the smaller banks, while they 
may not be big enough for a special selling depart- 
ment, stil] have to sell their services and should be 
thoroughly familiar with the principles involved 
in bank selling. 

The author has been studying this problem for a 
long time. Not only has he had a great deal of per- 
sonal experience in this type of work but has dis- 
cussed the problems involved with many of the most 
successful specialists in this field. 
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Expanded treatment of life insur- 
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trusts. 


This valuable work is the result of a 
vast amount of practical, firsthand ex- 
perience in all aspects of estate planning. 
The authors worked together for fifteen 
years and devoted most of their time in 
practice to problems in the field. Mr. 
Farr, who collaborated with Mr. Shattuck 
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Bank Deposits and Collections Under the 
Uniform Commercial Code 
By FAIRFAX LEARY, Jr. 
(Continued from March issue) 


A first problem with many banks is whether the customer 
has properly identified the item so that the proper item will be 
returned unpaid, and items that the customer does not want 
stopped will be paid. Ideally the stop order should state the 
item number, date, payee (precisely as written on the check) 
and the exact amount. This ideal situation sometimes occurs, 
but often, when the irate customer telephones a stop payment 
directive to his bank, some essential elements of the information 
are lacking. In one case known to the writer, a husband (the 
only signature on the account) had signed several unnumbered 
checks in blank and delivered them to his wife. Subsequently, 
after an estrangement had disrupted their connubial bliss and, 
the husband felt, should have interrupted communal drawings 
upon the one account, the husband wanted payment stopped 
on any such checks the little woman might have or might in the 
future put through for collection and payment. Of course, he 
had no idea who the payee might be, what identifying number 
might be on the check, what date it would bear or for what 
amount the check had been filled out. On the other hand, he 
had numerous “good” checks outstanding, some filled out by 
typewriter and others not, some filled out in other handwriting 
and others not, and for this reason did not wish to close out his 
account and thus stop all checks. As might have been expected, 
some unwanted checks were paid by the bank despite the pur- 
ported stop order, and the husband actually brought suit. 
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On the problem of adequacy of identification of the item, 
the Code is silent except as the phrase requiring the order to be 
received “in such manner as to afford the bank a reasonable op- 
portunity to act on it prior to any action by the bank” which 
under § 4-808” would prevent the stop order from having pri- 
ority over the item to be stopped. If insufficient details are 
furnished, then the order is not given in such manner as will 
afford the bank an opportunity to act on it. Except for this 
language, the Code again leaves the situation exactly as it was 
before. 

The next problem facing banks is the false claim of having 
given a stop order. For this reason, many of the statutes re- 
quired stop orders to be in writing, on the theory, among others, 
that the check was an order in writing, therefore the counter- 
mand should be of equal dignity and permanence. The courts, 
however, construed the requirement for a written countermand 
as a protective feature for the benefit of the banks, and were 
quick to find that the requirement of a writing had been 
waived.” Asa practical matter the banks cannot refuse to talk 
to their customers who telephone instructions to stop a check, 
so oral stops will continue to be a problem. 

The Code, therefore, provides that “An oral order is bind- 
ing upon the bank only until the customer has had a reasonable 
opportunity to send the bank a written confirmation if the bank 
requests such a confirmation.”* This provision does not add 
much to prior law, except that the requirement of a specific re- 
quest for written confirmation, if not modified by agreement, 
may make it easier for the courts to find for the depositor upon 
testimony that there was no request for written confirmation.” 


27 PL. 105. 


28 Prior case law so holds. Mahon Co. v. Huntington National Bank, 62 Ohio App. 
261, 23 N.E2d 688 (1989) (incorrect number of check given); Davison Coal Co. v. 
National Park Bank, 201 App. Div. 309, 194 N.Y. Supp. 220 (1922) (stop order gave no 
date and incorrect amount); Mitchell v. Security Bank, 85 Misc. $60, 147 N.Y. Supp. 470 
(1914) (date incorrect by 2 days, amount one cent off, bank not liable). But cf. Levine v. 
Bank of United States, 13% Misc. 180, 279 N.Y. Supp. 108 (1928) (stop order said “Harold 
Orkand,” check read “H. Orkand,” bank liable). 


28 State Bank v- Miles, 186 S.W.2d 749 (Tex. Civ. App. 1945). 
80 § 4-403 (2), PL. 106. 


81 The author does not know the reason why the words “if the bank requests such 
confirmation” were inserted. Such words do n Pe pry prior drafts of the section, 
which gave oral stops a most limited effect, that is only until a Seastaahie ‘time for written 
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Another problem which has on occasion plagued the banks 
is the stop order given to an officer of a bank at his home, or 
elsewhere. Here again as in our attachment situation the Code 
does not bring on the millennium. The order must be “received” 
at such time as to afford the bank a reasonable opportunity to 
act on it before paying or certifying the item.” As before, 
“received” is a defined term, and a stop order would only be 
received when it comes to the attention of the bank or when 
duly delivered at the place of business through which the con- 
tract (i.e. deposit contract) was made, and as to an organiza- 
tion, will be effective when it is brought to the attention of the 
individual conducting the transaction or should in the exercise 
of due diligence have been brought to his attention. It is, 
therefore, questionable whether the Code will change the result 
of the cases holding the bank liable where a stop order was 
given orally to the cashier at his residence on Sunday, but the 
check was cashed before that officer came to work Monday. 
Implicit in that holding is the rule that the officer should have 
telephoned the bank on Monday morning and had stop notices 
circulated before the opening of banking hours. 

As stated before, the greatest freedom for agreement other- 
wise exists under the Bank Deposits and Collections Article of 
the Code. All that may not be changed by agreement is the 
measure of damages and the bank’s responsibility for, in each 
case, the bank’s own “lack of good faith” or “failure to exercise 
ordinary care.” Consequently, if banks are really concerned 
about some of the problems, agreements with depositors can 
readily be drawn which will solve the matter. Section 1-102” 
provides that, while responsibility for exercising reasonable 
care may not be disclaimed by agreement “the parties may by 
agreement determine the standards by which the performance 
of such obligations is to be measured if such standards are not 
manifestly unreasonable.” In addition, § 1-204** provides that 
confirmation had elapsed. e theory was that failure to send written confirmation 


could be urged as evidence an the claim of oral stop was false. Of course, the problem is 
really a statute of frauds type of problem. Any written memorandum in the bank would 
suffice. 


82 § 4-408 (1), P-L. 106. 
88 PL. 17. 
34 PL. 2%. 
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“Wherever this Act requires any action to be taken within a 
reasonable time, the agreement may fix any time which is not 
manifestly unreasonable.” 

Under these provisions deposit agreements could provide 
that in all cases before a stop order would be effective, the bank 
must be told the name, exact amount and precise payee of the 
check to be stopped, that the customer must send written con- 
firmation of the order within twenty-four hours of his oral re- 
quest, and that the bank shall not be liable for paying the check 
or other item if it is presented after written notification should 
have been received by the bank, if one was sent in ordinary 
course. 

The difficulty, however, is that in most cases, the check te 
be stopped will be presented within a very short time after it is 
issued. Indeed, if the payee is either a wrongdoer or suspects 
an attempt to stop payment, he will assuredly do all he can to 
expedite presentment of the item. Therefore, despite agree- 
ment or Code provision, the banks will be faced with the prob- 
lem, as they were before the Code was adopted, of providing a 
system which will promptly record the receipt of the oral stop 
order and equally will provide for a reasonably fast dissemina- 
tion thereof to all who are in a position to pay out money in 
respect of the item. 

The Code provides that a written stop order shall be valid 
for only six months unless renewed in writing. The renewal 
will, of course, be nothing more than a second written stop 
order good for an additional six months. It has been argued 
that if the bank does not request a written confirmation, there 
will be no limit upon the effectiveness of an oral stop order. It 
seems to the writer that such an approach indicates a most fun- 
damental distrust for the common sense of judges called upon 
to interpret a Code. The Official Comment™ clearly indicates 
that oral stop orders are only to have a limited effectiveness in 
time, and clearly should not extend beyond the terms of a writ- 
ten stop order.” A bank can, to some extent, if it too distrusts 
85 Unrrorm CommerciaL Copg, Text anp Comments Eprrion, §4-408, comment 6 


(1952). 
86 Courts, in construing the Code should not, and the writer believes, will not read 








; 





} 
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all judges, protect itself by a form of acknowledgment of re- 
ceipt of a written stop order which will contain a request for 
immediate confirmation by the depositor-customer, and with 
proof of a regular course of mailing, or by agreement as sug- 
gested above. 


The Code makes it quite clear that a bank cannot by con- 
tract limit its liability upon stop orders by the usual exculpatory 
clause excusing any payment made through inadvertence, over- 
sight or mistake. Indeed, in Pennsylvania the interpretation 
has in part been settled even before the Code became effective 
by the decision of our Supreme Court in Thomas v. First Na- 
tional Bank of Scranton, decided on January 12, 1954." This 
was a decision on a case stated, and is, therefore, perhaps un- 
fortunate because the record gives no indication of the facts. 
The Court took the flat position that payment of a check after 
notice to stop payment was a failure to exercise due care, pre- 
caution and vigilance. The Court, apparently, takes the posi- 
tion that evidence of the giving of a stop order and evidence 
that after due receipt of such order the check was paid is con- 
clusive as to the negligence of the bank. While this is probably 
so in the vast majority of cases, it perhaps should not necessarily 
be a question of law in all cases. 


Subsection (8) of § 4-408" provides that the burden of 
proof of the fact and amount of loss is on the customer where 
an item is paid in disregard of a proper stop order. According 
to the Official Comment this means that until such burden is 
maintained, the bank has no obligation to recredit the account, 
and, therefore, is not liable for the dishonor of other items due 
to insufficient funds caused by the payment contrary to the 
stop order.” 


common law pleadings. Courts should adopt the rationale of these cases which extend the 


principle of a statute to fill a gap in the language or to apply to a situation not a 

covered where the reason and policy justifies such extensions. See Agar v. Order, 264 N.Y 

248, 190 N.E. 479 (1934); Bank of New Orleans v. Canal-Louisana Bank, 289 U.S. 520 
nam fi Cf. Landis, Statutes and the Sources of the Law, Harvard Legal Essays 213 
1984). 

37 $76 Pa. 181, 101 A.29 910 (1954). 

38 PLL. 106. 


y aan CommercraL Copp. Text anp Comments Eprrion, § 4-408, comment 9 
1952 
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With some hesitation, the writer suggests that two problems 
are mixed here. It is one thing to determine whether an item 
has been paid in disregard of a stop order. It is another thing 
to fix the loss caused, including its amount, by such failure to 
observe a stop order. But, taken in conjunction with § 4-407,“ 
subrogating a bank which has made an improper payment to 
the rights of one entitled to the money, the provision on burden 
of proof may have the following effect: If the bank can estab- 
lish that the payee was really owed the money, or that the item 
was presented on behalf of a holder in due course, then the 
customer cannot establish that he suffered any loss by the pay- 
ment, and cannot claim, further, that additional checks were 
improperly dishonored causing further loss. On the other hand, 
should the customer establish that as between himself and the 
payee, he, the drawer, was entitled to the money and that there 
is no holder in due course involved, then it would seem to follow 
that he has suffered loss and the dishonor of the other items, 
caused by the improper debit, will be an element of the damages. 
To the extent that the Comment* can be taken to mean that a 
bank which has charged an item to an account in disregard of a 
valid stop order will not be liable for the dishonor of items that 
would have otherwise been paid, the Comment goes beyond the 
text and cannot control the text.. To the extent that the Com- 
ment indicates that defenses are available in such a case, it is 
correct. 

But here, again, it seems to the writer that the resultant 
situation is no different than it is today, except that the section 
on subrogation is a distinct improvement over the existing law 
in several states, including New York and Pennsylvania,” as 
the following discussion will illustrate. 

The typical stop order situation involves two parties who 
have made a deal. Payment is made by the buyer to the seller 
by check. Then the buyer either repents his bargain, or was in 
fact entitled to rescind. In either event he desires to be in 


40P L. 108. 

41 Unrrorm CommerctaL Cops, Texr anp Comments Enprrion, § 4-403, comment 9 
(1952) . 

42 Chase National Bank v. Battal, 297 N.Y. 185, 78 NE2d 465 (1948); Hunsberger 
v. Bank of Schwenskville, $38 Pa. D. & C. 8323 (C.P. Mont. 1940). 
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possession of the funds during the resulting argument, so he 
directs his bank to stop payment. By inadvertence or mistake 
the bank pays or certifies the check. In this situation, seller has 
the money and buyer claims his bank has wrongfully debited 
his account. In a case in New York,“ the bank sued both the 
buyer-depositor and the seller-payee claiming that one or the 
other, in effect owed the bank the amount it had paid out. The 
New York Court of Appeals, however, directed a dismissal of 
the complaint against the buyer-depositor on the ground that 
the bank had no right to involve its depositor in litigation 
against his will. The Court stated that under its previous cases, 
the bank could have protected itself by an exculpatory clause 
in its contracts of deposit, or stop order forms, stating that it 
would not be liable if a check should be paid or certified in dis- 
regard of a stop order through inadvertence or mistake. That 
such a clause and result must of necessity embroil the depositor 
in litigation, since he would obviously have no remedy except 
to litigate with the seller, did not disturb the court. 


Yet it would seem to the writer, as it seemed to others work- 
ing on the Code,“ that it would be most desirable to have both 
parties before the Court in one law suit. Otherwise the bank 
is subjected to what may be called a “juridical risk.” It may 
sue the seller, claiming subrogation to the rights of its de- 
positor, on the ground that he was entitled to rescind the sale 
and get his money back. On the evidence, the trier of fact may 
find for the seller—that is, find no breach of contract. The bank 
may then sue the depositor-buyer, or resist his claim for dam- 
ages on the ground of no breach. On exactly the same evidence, 
the second trier of fact may find against the bank on the ground 
that the sales contract had been breached, and clearly in the 
second suit, the first action and its result are irrelevent as res 
inter alios acta. 


If jurisdictional problems can be solved, the Code permits 
the bank to eliminate the juridical] risk and bring both parties 


483 Chase National Bank v. Battal, supra Note 42. 

‘4 And to the legislatures of Florida, New Jersey and Louisiana as well, for in 1953 
and 1950, respectively, these states adopted subrogation defense provisions. The Florida 
statute copies the Code almost exactly. Fra. Srar. Ann. § 659.54 (Supp. 1958); La. Rev. 
Srar. tit. 6, § 42 (1950); N.J. Srar. Ann. § 17:9A-225 (1958). 
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before the court. When jurisdiction cannot be had over both 
parties the situation is the same under the Code as it is under 
the law today in states not permitting a bank to contract against 
its own negligence. 

Where it has been established as clear law that a bank, at 
least in the stop order situation, may contract away liability 
except for bad faith or gross negligence, there will be, of course, 
serious bank-sponsored opposition to the Code, although this 
will not be the stated ground of opposition.“ 

On the whole, however, it seems to the writer that the sec- 
tions on stopping payment and on subrogation, afford working 
rules, which, together with a bank routine of acknowledging all 
oral stop orders with a written request for confirmation in writ- 
ing will more adequately protect all proper interests of banks, 
than the existing law does today. 

The next of our seven sections incorporates a type of statute 
adopted in some twenty-six jurisdictions, namely that a bank 
is under no obligation to charge to a customer’s account a check 
which is more than six months old, but it may charge its cus- 
tomer’s account for a payment made thereafter in good faith.“ 
The reason for a six months’ limit is obvious when the volume 
of flow is considered. At such speeds, a stale check which can 
only be detected by watching the last digit of the year will not 
be as readily spotted as one having a month that is six months 
or more in the past. Banking and commercial practice had, 
before the Code, in many areas considered checks to be stale 
that were more than six months old. In addition the six months’ 
period dovetails nicely with the six month’s expiration term on 
stop orders. 

The next section, § 4-405," restates in its first subdivision 
the rule governing the effect of the death of a customer on the 
authority of the bank to accept or pay his items. Contrary to 
some statements of agency law that the death of a principal 
45 In New York it is clear law that a bank may contract away liability for negligence. 
In re Rousos’ Will, 195 Misc. 959, 91 N.Y. Supp. 2d 551 (1949); Gaita v. Windsor Bank, 
251 N.Y. 152, 187 NE. 208 (1929). Of course, bank-sponsored opposition to the Code 


not stress this point. 
46 § 4-404, P.L. 106. In the quarter century since 1926, an even dozen of additional 
adoptions had been secured. 


47 PL. 107. 
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revokes the authority of the agent, the practical rule here stated 
is that the authority continues until the bank has knowledge of 
the fact of death. Similar practical dictates have resulted in 
the rule as to incompetence; it is not actual incompetence, but 
the knowledge of the bank as to an adjudication of incompe- 
tence that revokes the authority. After all, one cannot expect 
a bank officer to greet a customer with a happy “We can’t pay 
your checks, old boy, you’re nuts,” especially upon some rela- 
tive’s say-so. This section probably goes further than existing 
law in the matter of incompetence, although hearsay statements 
as to incompetence have been held insufficient.“ 

Subdivision (2) of the section presents an innovation in 
Pennsylvania law, but one that has been tried in some seven 
states.” This provides that even after receipt of knowledge of 
death, the bank has permission, but no duty, to pay or certify 
checks drawn on or prior to the date of death for ten days after 
the death, unless ordered to stop payment by a person claiming 
an interest in the account. 

There are several points to be noted here. The permission 
to pay or certify is limited to checks, and does not extend to 
items generally. Action may only be taken upon checks for ten 
days after the date of death, not after the date of the bank’s re- 
ceipt of knowledge of death. Payment may be stopped by any 
person claiming an interest in the account, and this may be for 
all checks or only as to particular items, since the power to stop 
all obviously includes the power to stop less than all. The in- 
terest may be fictitious or real; it is the claim that is sufficient. 
Tax authorities could claim an interest and order payment 
stopped. In accordance with the decisions under the present 
statutes, the Comment states™ that the statute merely protects 


a v. Western Savings Fund Society, $48 Pa. 615, 23 A2d 462 (1942). Entry of 
adjudication of incompetence does not have the effect of record notice in real estate 
<onasiediene, Pulaski B. & L. Assn. v. Provident Trust Co., 338 Pa. 198, 12 A.2d 336 
(1940). Cf. Act of May 28, 1907, P.L. 292, Purpon’s Pa. Srar. Ann. tit. 50, § 945 fess), 
providing that entry of decree shall be notice of incapacity. The section provides that the 
bank must “have knowledge.” TheOtto case apparently assumes actual knowledge of in- 
competency would have required the savings bank in the exercise of ordinary care to re- 
fuse the incompetent depositor’s withdrawal order. 
49 Connecticut, Florida, Maine, Massachusetts, New Jersey, Vermont and Virginia. 
See 1 Paton’s Dicesr 1085 (1944). Studies have shown that most outstanding checks 
clear in ten days. 
50 Unirorm Commercial Cope Text anp Comments Eprtion, § 4-405, comments 2 
and $ (1952). 
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the bank in making payments, it does not affect the right of the 
personal representative of the decedent to recover any improper 
payment, or affect the law of gifts. The basis of the rule is, 
again, the convenience of the great bulk of good transactions. 
Most people die solvent, and most of their outstanding checks 
represent debts that must be paid, or allowances to children for 
living expenses that should be disbursed. The occasional check 
obtained by the beautiful blonde nurse during the last illness by 
devious devices that enlivened the discussion of this section dur- 
ing the drafting sessions is not a sufficient risk to outweigh the 
benefits. In most areas, the bank can police the exercise of this 
privilege through an officer, who will, probably, refrain from 
paying sizeable checks, or unusual checks. In large metro- 
politan centers, banks may decide not to avail themselves of the 
privilege. But if used, the section should save the servant, wage 
earner, the grocer, baker, butcher and other service trades the 
nuisance of receiving a returned check and asking the executors 
to make good. The section does not, of course, solve the prob- 
lem of how to meet the payroll of an individually owned busi- 
ness that falls due the day after a death known to a bank. 
Clearly all agencies to draw checks are revoked by death, and 
the bank’s authority is gone because it knows of the death and, 
perforce, the checks must be drawn after death, so the pro- 
visions of § 4-405 (2)™ do not give any comfort. The situation 
remains as it was before the Code, as perhaps it should, for it is 
clearly dangerous to permit the general drawing of checks after 
death. If the specific payroll problem becomes acute, nothing 
prevents the passage of a specific Act of Assembly for this 
situation. 

The final section covering the relationship between bank 
and depositor, § 4-406," covers the depositor’s duty to discover 
and report alterations, forgeries and other unauthorized signa- 
tures. Here the Code sets up three rules governing a situation 
which is typified by what can be called the “Helpful Secretary.” 
First she prepares the boss’s checks. Then she tries signing his 
name to checks paying his bills. These checks clear the bank 
51 Cf. Burrows v. Burrows, 240 Mass. 485, 184 N.E. 271 (1922). 


52 PL. 107. 
53 PL. 107. 
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and are returned in the monthly statements which the boss re- 
quests her to reconcile. After a while, she tries paying a few 
bills of her own, and when these clear through one month and 
her false reconciliation summary passes the boss without ques- 
tion, she continues to live off the boss so to speak. The day of 
reckoning arrives, due either to a falling out, or to an unusually 
large check, drawn unexpectedly by the boss which overdraws 
the actual balance, although well within the fictitious balance 
reported to the boss. On whom should the losses occasioned by 
her forgeries fall? 

Two theories were available when the Code was drafted, and 
both were utilized. There was one theory which imposed a duty 
on the customer to examine his returned vouchers and report 
all forgeries of his name to the bank. If he did not do this 
promptly, then he was liable to the bank for the loss caused by 
his failure to do so. In addition, the courts ruled that one ele- 
ment of the loss caused by the failure to report was the amount 
of the checks forged by the same person in subsequent months. 

The most recent case on this in Pennsylvania, Johnson v. 
First National Bank,“ extended the time limits of previous 
cases by rejecting the verbal formula of “prompt” notice and 
substituting a concept of “timely” notice. In addition, the case 
held that the bank must show that it was free from negligence 
before it had a proper defense against the depositor’s action to 
compel a recredit to his account.™ 

The second theory was that after a certain short period of 
time a bank was not liable to its depositor on a forged, raised or 
altered check or draft. On this point statutes had been adopted 
in thirty-seven states, similar to the Pennsylvania Act of July 
29, 1941. The periods of time specified in these statutes varied 
from thirty days to one year. Under these statutes, successive 
forgeries by the same person were likewise barred. 

There was some question whether these statutes applied to 
forged endorsements. The majority of cases held that they 


54 $67 Pa. 459, 81 A@d 95( 1951). 

55 This was the law in other states using this theory. See e.g., Basch v. Bank of America, 
22 Cal. 2d $16, 189 P.2d 1 (1948). 

56 Act of July 29, 1941, P.L. 586, Purpon’s Pa. Srar. Ann. tit. 7, § 819-911 (1989). 
There were only six additional adoptions of this type of statute in the quarter century 
preceding the Code. 
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applied only to those matters the drawer could know of his own 
knowledge, and, consequently, did not apply to forged endorse- 
ment.” Some states, notable New York, have a two year 
statute of limitations on claims against banks in respect of 
forged endorsements.” 

Against this background, the Code sets up the following 
rules: 

First, “the customer must exercise reasonable care to ex- 
amine the statement and items included therewith to discover 
his unauthorized signature and any alteration and must notify 
the bank promptly after discovery thereof... .” The penalty 
is liability upon the customer for any loss suffered by the bank 
as a result of the failure to perform this duty of care. With 
some hesitation the writer suggests that the words “any altera- 
tion” must be interpreted to mean any alteration that could 
have been discovered as a result of an examination of the state- 
ment and items by the customer in the exercise of reasonable 
care, and would include primarily alterations of the face of the 
item, or obvious alterations on the back.” The rules of proxi- 
mate cause of loss worked out in case law, should continue under 
the Code, except as hereinafter stated. 


Second, the Code will “preclude” the customer who does not 
discover and report, within ninety days, “his unauthorized sig- 
nature or any material alteration on the face of an item,” and 
the Code also “precludes” as to unauthorized signatures and 
alterations by the same person subsequent to the sending of the 
first item or notice to the customer and before receipt of noti- 
fication of the forgery, lack of authority or alteration." As 
most of us get monthly statements from the bank, this would at 
first sight present a strange situation whereby we would not be 
precluded for ninety days as to the items in the first statement, 


57 National Surety Co. v. President & Directors of Manhattan Co., 252 N.Y. 247, 

169 N.E. 872 (1929). But there were contrary indications. American Sash & Door Co. 
v. Commerce Trust Co., 882 Mo. 98, 56 S.W.2d 1034, 1044 (1982) (where forgery would 

be apparent from careful examination); Prudential Insurance Co. v. National Bank of 

Commerce, 227 N.Y. 510, 125 NE. 824, 828 (1920) (drawer had on file the genuine signa- 

tures of payees). 

58 N.Y. Nec. Instr. Law § 48. 

59 § 4-406(1) (a), P.L. 107. 

60 See cases cited supra, Note 57. 

61 § 4-406(1) (b), P.L. 107. 
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but we would be precluded at the end of sixty days from the 
second statement, thirty days after the third statement and im- 
mediately upon receipt of the fourth statement containing an 
item forged by the same person. This, however, is but a rigid 
application of the rule of damages set forth in the first rule dis- 
cussed above, and indicates clearly that the exercise of reason- 
able care includes a prompt examination as well as prompt re- 
porting. The ninety day rule, however, seemed to many an 
unduly short time for an absolute preclusion. Consequently, 
under this rule a “good cause” excuse is allowed, provided ac- 
tion is taken within thirty days after the good cause ceases to 
operate.” What constitutes good cause is left up to the courts, 
with a suggestion in the Official Comment that it should mean 
such things as illness, absence from the country or the like.™ 
Prior case law indicates that it is not a good excuse that the 
forging employee abstracted the items or that reconcilation 
was entrusted to the forger-employee.™ 

Third, an absolute statute of limitations is set up of one 
year for the discovery and report of an unauthorized signature 
and any alteration of the face or back of an item and three years 
for unauthorized endorsements.® One slight problem is raised 
by the words “on the back” with respect to the duty to report 
alteration, unless the type of alteration is one which could be 
detected by an inspection, or from knowledge of the transac- 
tion in which the item was drawn by the customer. It clearly 
cannot be that claim of non-payment between third persons 
coming to the notice of the drawer is relied upon for justifica- 
tion. Such a claim would arise from every case of forged en- 
dorsement too, when the person whose endorsement was forged 
has not received payment—as when checks are abstracted from 
the mail box and cashed upon a forged payee’s or endorsee’s 
endorsement. Yet in the forged endorsement situation three 
years must pass before there is a bar. On the other hand, any 
interpretation limiting the type of alteration on the back would 


62 § 4-406 (2), PL. 107. 


a oo CommerctaL Copz, Text anp Comments Eprtion, § 4-406, comment 7 
1952). 


i See Paton’s Dicest 1878-1880 (1944) citing six views of the theory of this defense 
y banks. 


65 § 4-406(1) (c), PL. 107. 
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leave a six year statute applicable to those types of alterations 
falling outside of the limitation. The situation is one of the few 
in the Code where clarification must await interpretation or 
amendment. 

From what point do these various time limits run? The 
starting point is when the bank sends its customer a statement 
of account, sends a notice that the statement is ready for de- 
livery, or holds the completed statement for the customer, pur- 
suant to a request in the particular instance, or, as a matter of 
regular procedure, pursuant to standing instructions. 

The only limitation upon the bank’s right to avail itself of 
the defenses under this section is that payment must have been 
made in good faith. By definition this only means honesty in 
fact in the transaction,” and the bank would be entitled to the 
benefit of the defenses of this section without regard to whether 
it was negligent. The entire policy of the section would be 
rendered largely nugatory if the issue in each litigation could 
be made to turn on whether the bank was negligent in examin- 
ing the items before paying them. The courtroom comparisons 
of true and spurious signatures is a far cry from the bookkeeper 
or signature control clerk’s examination of upwards of two 
thousand items a day. This, together with the variable quality 
of genuine handwriting, again makes any other rule than that 
stated in the Code, a violation of the principle that protective 
regulations to catch the few bad items should not be permitted 
to clog, either with expense or by the consumption of time, the 
fast flow of the almost unanimous percentage of good items. 

We have, thus far, discussed the sections of the Code relat- 
ing to deposits, when deposited funds become available for with- 
drawal, the priorities in charge to the account, deferred posting 
and the rules of the Code relating to certain aspects of the 
banker-depositor relationship. ‘These have been discussed in 
some detail because the average lawyer’s experience with the 
Code is more apt to occur in the area covered by the foregoing 
discussion. 

It now remains to summarize briefly the remaining portions 
of Article 4 relating primarily to the more technical aspects of 


66 § 1-201(19), PL. 20. 
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bank collections, contained in Part 2 of the Article. 

We start with a section providing that, unless a contrary 
intent appears, items handled by banks are considered as taken 
for collection, notwithstanding the form of endorsement, or lack 
thereof, and even though immediate credit is given.” It would 
take clear evidence to show that an item was sold absolutely to 
a bank, as by evidence of special arrangements made for the 
purpose through a lending or an investment officer, or if a con- 
tract between customer and bank so provided. 

This is important, because when an item is taken for collec- 
tion, the depositary and all subsequent banks handling the item 
are only liable for the exercise of ordinary care in presenting an 
item or sending it for presentment, sending notices of dishonor 
or non-payment, settling for the item when the bank has re- 
ceived final payment, making or providing for any necessary 
protest and notifying its transferor of any loss or delay in tran- 
sit within a reasonable time after discovery thereof.” 

One of our cardinal principles is flexibility. In part this is 
secured under § 4-108" by a greater freedom to agree other- 
wise, than is found in the Code generally, and second by pro- 
viding that certain types of rules and regulations are binding 
upon all parties to a transaction whether or not they have spe- 
cifically agreed thereto. Action or non-action approved by 
Federal Reserve regulations and operating letters is made con- 
clusively the exercise of ordinary care, but action taken pur- 
suant to clearing house rules “or the like,” or with a general 
banking usage not disapproved by Article 4 prima facie con- 
stitutes the exercise of ordinary care unless such action should 
be contrary to any special instructions received by the bank. 
The quasi-governmental status of the Federal Reserve Banks 
was felt to be sufficient to warrant the distinction between their 
operating letters and clearing house rules. 

The distinction thus made in subsection (8) of § 4-103 be- 
tween Federal Reserve operating letters on the one hand and 
clearing house rules on the other, is not maintained in subsec- 
tion (2) where it is provided that all such constitute agreements 


oof 4-201, P.L. 98. 
68 § 4-202(1), PL. 98. 
68 PL. 95. 
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varying the provisions of the Article, “whether or not specifical- 
ly assented to by all parties interested in items handled.” The 
reason for the distinction is plain, however, when it is recalled 
that, notwithstanding the greater latitude allowed in making 
“agreements otherwise,” no agreement is effective to limit a 
bank’s responsibility for its own failure to exercise ordinary 
care or to limit the measure of damages for such failure.” It is 
only when the operating letters or the clearing house rules are 
dealing with the content of the words “ordinary care” that the 
difference between the conclusive effect and the presumptive 
effect becomes material. 

We have already seen that the principal fixed time limit in 
the Article is the so-called “midnight deadline,” midnight of the 
next banking day following the banking day of receipt of the 
item or notice concerned.” Under § 4-108(1)" however, a 
collecting bank may extend any time limit imposed by the Code 
until the close of business on the next banking day after action 
was due, without the consent of prior parties. Three limita- 
tions on this privilege are imposed. The first is that the action 
be taken in a good faith effort to secure payment, the second 
is that there be no contrary instructions, and the third is that 
the action be taken with respect to specific items. 

For example, if a check is presented one day ahead of the 
availability of deposited funds in the drawer’s account, the 
payor bank may be reasonably certain that the item would be 
paid if return of the item and demand for refund of the pro- 
visional settlement made therefor could be delayed an additional 
day. Under prior law this could not safely be done should any 
untoward slip occur in the anticipated availability of funds. 
Bearing in mind the experience of banks that at least half of 
the dishonored items are good on second presentment, the Code 
permits the presenting and the collecting bank to agree upon 
an extension based upon information as to the specific item. 
Liability of secondary parties is expressly preserved. 

70 § 4-108 (1), PLL. 95. 
71 § 4-104(h), PL. 96; § 4-202(2), P.L. 98, action by midnight deadline constitutes 
ordinary care. A longer time may also be ordinary care, but the bank has the burden of 


establishing this. Also § 4-107, P.L. 97 permits the establishment of a 2:00 p.m. cut-off 
hour, after which the item counts as received upon the next banking day. 


72 PL. 98. 
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Of course, an argument can be made that, since prior parties 
will not know whether the next to last bank in the chain of 
collection, the presenting bank, has or has not extended the time 
limits for an additional day, the effect of this section is to delay 
availability of credit in deposit accounts for an additional day. 
This argument disregards the practical factor that, in the case 
of the bulk movement of items, the “cash item” channel, banks 
will but rarely deal with “specific items.” Then too, if this is 
thought to be a problem, it can be disposed of by clearing house 
rule or Federal Reserve operating letter to the effect that the 
privilege will not be used in the case of cash items. In the non- 
bulk channel, the area of the so-called “non-cash item,” the area 
where banks deal with specific items, the power to extend time 
to pay so that payment can be made out of funds becoming 
available on the next banking day may be very useful, especially 
when one remembers the experience that half of the items that 
are not paid upon first presentment are paid when presented 
a second time. 

The Code also contains a “force majeure” clause, excusing 
delays caused by interruption of communication facilities, sus- 
pension of payments by another bank, war, emergency condi- 
tions or other circumstances beyond the bank’s control. The 
bank must, of course, exercise such diligence as the circum- 
stances permit.” 

Once an item is in the collection process, the Code adopts 
what has been called the “chain of command” theory. A bank 
may assume that its transferor had authority to give any in- 
structions it may receive. This must be so for very practical 
reasons. As to instructions given after the item has been re- 
ceived, a bank dealing with hundreds of thousands of items 
daily cannot be put in the position of determining whether 
particular items are then being handled by it. Only the trans- 
feror can give accurate enough information to enable a bank to 
locate an item passing through its hands. As to instructions 
73 § 4.108(2), PL. 98. 

7 Only the immediate transferor may give instructions or notice affecting the bank. 
§ 4-208, P.L. 99. This, of course, does not mean that the customer of a payor-bank can- 
not give the payor-bank instructions regarding his items. Along the same lines, § 4205 (2), 


P.L. 99 provides that a collecting or payor-bank is not given notice and is not otherwise 
affected by terms contained in indorsements to its transferor. 
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given concurrently with the receipt of the item, the fact is that 
the transferor is authorized to act as it does in the vast majority 
of cases. Indeed the transferor, by reason of advances made, 
may well have the paramount interest in the item. These con- 
siderations together with our first principle, that the flow of the 
vast majority of good transactions must not be clogged by rules 
requiring special care or handling in the interest of protecting 
against the very small risk of loss involved in bank collections, 
justify the rule. 

Direct sending to a payor bank, is permitted, “but, unless 
otherwise instructed,” [a bank] “may not send it [an item] 
direct to any other payor.” Under the Bank Collection Code 
of the American Bankers Association direct sending was only 
permitted if a bank was in another location. This limitation 
seems unnecessary today. The commercial pressure for group 
clearings will be sufficient to prevent undue use of mail present- 
ment between banks in the same city, although, as to non-mem- 
ber banks in the suburbs or outlying areas of a city, it may be a 
useful tool. It would eliminate the necessity of “clearing 
through” a clearing house correspondent of the non-member 
bank. 

Some have suggested that the prohibition against sending 
directly to a non-bank-payor may be unfortunate in the case of 
insurance companies and certain other large organizations that 
customarily issue drafts drawn on themselves and “payable 
through” a designated bank. Under Article 8” such a clause 
does not of itself authorize the bank to pay the item, but merely 
designates the bank as a collecting bank to make presentment.” 
This is all very well as far as it goes, but the commercial under- 
standing of such items is that they are made “payable through” 
to enable the drawee to inspect them, and reconcile them with 
an agent’s report or advice of drawing before making payment. 
Carrying forward the commercial understanding, therefore, the 
75 § 4-204(2), PL. 99 Subsection (1) in general terms prohibits circuitous routing. 

76 §§ 3-101 et séq., PL. 66. 
"7 § $-120, PL. 72, The designated bank’s practice of sending the payable-through item 
to the insurance company-payor, could also be 


a general banking usage 
custom, or bs covered tay o Poderel Reserve operating lotler, Siaied belo en The 
writer ventures the opinion that such a rule is clearly reasonable. 
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words “payable through” should also be given the effect of an 
instruction, consent or agreement that direct presentment may 
be made to the drawee. 
~The problems of warranties upon presentment and transfer, 
the security interest of a bank making advances against items 
in course of collection, the proper media of remittance, the 
bank’s right of charge back in the event of difficulties in collec- 
tion and the question of when a bank receives final payment,” 
should be the subject of more technical explanation elsewhere; 
no drastic changes in prior collection law are here made, except 
for the adoption of the finality of payment rule of Price v. 
Neal” which is, of course, really a commercial paper subject. 
Limitations of time and space perforce, compel the same treat- 
ment of the section creating a preference upon insolvency. 
Two innovations in the technical aspects of collection, how- 
ever, deserve mention. Even though only one half of one per- 
cent of the items handled are bad, in a bank paying one hundred 
thousand items a day this amounts to five hundred items. So 
far as clerical help is concerned, the burden is far more dispro- 
portionate. Here are five hundred items that cannot be handled 
in bulk, in a routine mass flow. Under present practice, they 
are to be returned to the presenting bank for credit, and by it 
forwarded to its transferor, and so on up the line until the 
depositary bank receives the return item and gives its depositor 
the happy news that it has charged the amount thereof to his 
account. As any of us who have ever looked at the back of one 
of our own checks well know, the multiplicity of over stamping 
renders it all but impossible to determine what banks have 
handled the check. The Code follows the American Bankers 
Association Bank Collection Code idea of making it unneces- 
sary to stamp the legend “All prior endorsements guaranteed” 
on the back of an item, by giving every transfer between banks 
that effect. The Code, however, goes further and eliminates 
any necessity for any language in the rubber stamp endorse- 
ment, by eliminating any necessity for any endorsements be- 
78 §§ 4-207, PLL. 99; 4-208, PL. 100; 4-209, P-L. 101; and 4-212(1), PL. 102. The same 
treatment is reserved for the insolvency section, § 4-214, P.L. 104. The Code is silent as 


to any duty to trace. The implication is that no such duty is imposed. 
79 $ Burr. 1354 (1762). 
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tween banks. Any agreed method which identifies the trans- 
feror bank is sufficient for further transfer between banks.” It 
is hoped that banks will be able, once the Code has secured wide- 
spread adoption, to eliminate all of the excess verbiage on the 
stamps they put on the backs of checks, using only the American 
Bankers Association Transit Number under the National Nu- 
merical System for identification. 


The second innovation also relates to return items. The 
Code includes a provision authorizing the practice of “direct 
returns.”** Under this procedure, for example, a payor bank 
having an item that it must return, say, for insufficient funds, 
will mail the dishonored item directly to the bank of deposit. 
This, as we have seen in the examples cited in the beginning, 
may save handling by as many as three or more banks. The 
practice, if universally adopted, will result in much earlier re- 
ceipt of notice of dishonor by depositary banks. 


What happens to the provisional credits entered between 
banks for the amounts of the several cash letters in which the 
item originally travelled to the payor bank, including the pro- 
visional settlement made for the item by the payor bank? In- 
stead of demanding credit from the presenting bank, the payor 
bank will draw a draft on the depositary bank for the amount 
of the dishonored item and send it for collection in the usual 
way. This draft will then be honored by the depositary bank, 
the amount of the dishonored item having been charged back 
to the customer. At this point every one has been made whole. 
All of the provisional credits entered as the item travelled from 
the depositary to the payor bank will become firm credits, and 
upon final payment of the return item draft, all provisional 
credits given for it will become firm by virtue of § 4-213(2) ,” 
as in all other cases of final payment. Final payment occurs 
when the payor bank has paid the item in cash or has completed 
the process of posting the item to the account of the person to 
be charged therewith whichever happens first.™ 


80 § 4-206, PL. 99. 

81 § 4-212(2), P.L. 102. 
82 PL. 108. 

83 § 4-213(1), P.L. 103. 
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One final novel provision and we are done. The Code in 
§ 4-210 legalizes a useful practice in respect of items not pay- 
able by, at or through a bank. This is the concept of “present- 
ment by notice.” Under this procedure a bank holding the note 
of a business concern not its customer, or any other item for 
payment by that organization, sends a notice that it holds the 
item for payment. The notice must be sent in time to be re- 
ceived on or before the day when presentment is due. Equally 
the bank must be able to meet any presentment requirement 
specified by the party to pay on its next banking day after it 
knows of the requirement. This provision ties in with the new 
concept of presentment under Article 3 of the Code,” where 
presentment is any demand for payment, and it is up to the 
party to pay to specify when and where he wants the instrument 
produced for examination and whether or not he will pay it. 

While nothing in the Code prevents a bank in another city 
from making presentment by notice, the practical requirement 
of being able to meet a demand that the instrument be produced 
the next day at the payor’s bank of deposit will prevent abuse 
of the provision, since failure so to produce will invalidate the 
presentment. Subsection (2) of § 4-210 provides rules of 
thumb for determining when the item is dishonored if the bank 
receives no reply to its notice.” 


CoNCLUSION 

In summarizing some portions of Article 4 on Bank De- 
posits and Collections, no attempt has been made to write an 
exhaustive critique of each section, or of the Article as a whole, 
although the length of time consumed may have given a con- 
trary impression. The writer is, of course, prejudiced in favor 
of the Code. He will, however, be one of the first to admit that 
no piece of legislation as large as the Code and prepared by so 
many different cooks, will produce a millennium in which all 
judges can retire because there will no longer be cases to decide 
PL. 101. 
85 §§ $-501—8-511, P.L. 84-89, inclusive. 
86 PL. 101. 
87 In the case of time instruments the request must be received by the close of business 


on the day after maturity and in the case of demand items on the third banking day after 
the notice was sent. 
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and laymen will no longer seek advice because all is clear in 
the Code. 

Two points may, however, be made. The first is that on 
net balance the Code is an improvement and modernization of 
the existing law. The second point is one of approach. The 
Code should not be read and parsed with the zealousness of a 
common law pleader searching the record with a demurrer. It 
should be regarded rather as a statement of basic principles to 
be applied in such a way as to further avowed purposes of sim- 
plifying and modernizing the law of commercial transactions, 
of developing greater precision and certainty in commercial 
law, to preserve flexibility in commercial transactions and to 
encourage continued expansion of commercial practices and 
mechanisms through custom, usage and agreement of the 
parties.” It is worthy of note that the purpose to make uni- 
form the law among the various jurisdictions is junior in rank 
to the foregoing. Even if enacted in only one state, these pur- 
poses justify the Code. 

After all is said and done, the Code will be interpreted and 
applied by the same courts that have developed our common 
law and have interpreted and applied our present commercial 
law statutes. There is no reason to suppose that, faced with 
the Code, they will make strained interpretations to reach ab- 
surd or undesirable results. The courts have, in general, done 
a good job on existing statutes, and there is every reason to 
suppose that the chinks in the Code will be filled in by sensible 
and proper judicial interpretation. Under the Code the sign- 
posts all point to a modern businesslike commercial law. The 
courts will surely follow the road signs. 

“a 1-102(2), P.L. 17, boys reads as follows: 
Underlying purposes and policies of this Act are 
re to simplify and modernize and develop greater precision and certainty in the rules 
of law governing commercial transactions; 
“(b) to preserve flexibility in commercial transactions and to encourage continued 
expansion of commercial practices and mechanisms through custom, usage and agreement 


of the parties; 
“(c) to make uniform the law among the various jurisdictions.” 











What Every Banker And Lawyer 
Should Know About Checks 


By C. EDWARD DAHLIN 
Reprinted with the permission of the editors of the Illinois Bar Journal 


The fabulous total number of checks and the dollar amount 
thereof issued in this country in one year petrifies the most 
active imagination. For the year 19538 it is estimated that the 
number of checks issued in this nation reached the astronomical 
number of eight billion (8,000,000,000) with a value of one 
trillion nine hundred billion (1,900,000,000,000) dollars. ‘The 
economy of the United States is geared to a debit and credit 
formula, functioning in a large measure through banks and 
the use, in main, of checks. 

Checks may properly be defined as “money” on the autho- 
rity of most eminent economists who include in the term 
“money” currency in circulation and demand deposits in banks. 
The use of checks is the mechanism for making disbursements 
of such demand deposits. It may add to our respect for the 
importance of checks, to ponder upon the fact that if checks 
are in nature “money” they represent an integral part of our 
monetary system and that for years the world’s currency has 
been tied to the United States “dollar.” 

A short answer to the title of this article would be that 
every lawyer should have a thorough understanding and fa- 
miliarity with the Uniform Negotiable Instruments Law and 
apply such knowledge to checks and banking and business 
practices. ‘The compromise, to the reader, for a fuller answer 
is to present and discuss a few common every day problems 
frequently submitted to lawyers for opinion and thereby hope- 
fully, if not triumphantly, create an awareness of the desir- 
ability for further inquisitiveness on a branch of law more 
firmly established than any other major one. 


Non-NEGOTIABLE CHECKS 


The common use of checks has, understandably, challenged 
business executives, accountants and experts to design forms 


251 















252 THE BANKING LAW JOURNAL 


of checks to accommodate their bookkeeping convenience, to 
facilitate the cashing of checks by the payee and, in general to 
prevent internal dishonesty, which by sheer ingenuity and im- 
agination of composition, compel admiration. However, more 
often than not, such efforts have resulted in types of non- 
negotiable paper, or restrictions wholly unacceptable to banks 
for efficient processing, to the disadvantage legally and business 
wise, of all concerned: A familiar non-negotiable check so 
designed is the voucher-receipt form. A lawyer, if consulted, 
should know a sufficient number of points of disadvantage to 
the client, in the general use of non-negotiable checks, to dis- 
cuss and discourage their adoption. The following brief com- 
ments may be useful. 


Before the Uniform Negotiable Instruments Act there 
existed considerable confusion among the courts as to the rights 
of the parties to negotiable instruments. This same confusion 
exists today as to the rights of the parties to non-negotiable 
instruments. For example, a leading authority declares that 
“The indorsement and delivery of a non-negotiable instrument 
obviously cannot have the full effect of the indorsement and 
delivery of a negotiable instrument, but, nevertheless, it is a 
common practice to transfer such instruments by indorsement 
and delivery. However, the cases and textbook writers are 
in conflict and confusion as to the nature and effect of such a 
contract on non-negotiable paper.” 


As indicated, familiar terms such as “check,” “bill of ex- 
change” and “indorsement,” have their common meaning by 
definition in the Negotiable Instruments Law, which definition 
has no application to non-negotiable instruments. In other 
words, the Negotiable Instruments Law applies only to nego- 
tiable instruments and the definitions there given are valueless 
unless a negotiable instrument is involved. 


While there may be such an instrument as a “non-negoti- 
able check” yet such an instrument is not a “check” as common- 
ly understood because a “check” exists by definition of the 
Negotiable Instruments Law and the word “check” commonly 
used means one as there defined. Use of such non-negotiable 
instrument subjects the drawer to statements as made by the 
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Appellate Court in the case of Economy Fuse & Mfg. Co. v. 
Standard Mfg. Co., 274 Ill. App. 189, 148: 


“The conclusion is inescapable that the remittance to plaintiff 
was neither a check nor a negotiable instrument of any kind within 
the contemplation of the act, and in our opinion plaintiff's con- 
tention that section 185, providing that ‘a check must be presented 
for payment within a reasonable time after its use,’ applies only 
to checks within the meaning of the act and is not applicable here 
is meritorious.” 


It is submitted the word “check” means a check as defined in 
the Negotiable Instruments Law and it is appropriate to here 
cite a few of the benefits and privileges there given a check 
which possibly do not apply to a non-negotiable check, viz: 

1. Except as otherwise provided in the act, the provisions of 
the Negotiable Instruments Law applicable to a bill of exchange 
payable on demand apply to a check. 

2. A check must be presented for payment within a reasonable 
time after its issue and notice of dishonor given the drawer or he 
will be discharged from liability to the extent of loss caused by the 
delay. 

8. Where a check has been certified by the drawee bank it is 
the equivalent of an acceptance. 

4. Where the holder of a check procures the same to be accepted 
or certified, the drawer and all indorsers are discharged from lia- 
bility thereon. 

5. A check of itself does not operate as an assignment of any 
part of the funds to the credit of the drawer with the bank; and 
the bank is not liable to the holder unless it accepts or certifies the 
check. 


An eminent bank attorney’ on being requested to furnish 
a bank depositor with some specific disadvantages to the pro- 
posed use of a non-negotiable form of checks, submitted the 
following: 


“I. The law on non-negotiable paper is very unsettled. 

II. The authorities and cases in other jurisdictions con- 
flict with each other and there is confusion among them. 

III. Cases on non-negotiable promissory notes are not 
applicable because of the statutory provision permitting in- 
dorsement ‘but those cases where the instrument in question 


1 Frank L. Paul, Attorney for The First National Bank of Chicago. 
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was held a note contract rather than a note cannot be safely 
ignored. 

IV. No safe parallel can be drawn between factually simi- 
lar incidents as to negotiable paper as the Negotiable Instru- 
ments Law does not apply to non-negotiable paper. 


V. If aright to transfer a non-negotiable check by indorse- 
ment and delivery does exist, it must be searched for and be 
obtained from the Common Law antecedents upon which IIli- 
nois law is based. 

VI. Even though transferable by indorsement and delivery, 
it cannot be safely stated what the courts will decide in an 
interpretation of the indorser’s contract. 

VII. The effects of alteration and forgery thus likewise 
become uncertain. 

VIII. Prior to the Negotiable Instruments Law it was 
held that a check was an assignment of the fund. Accord- 
ingly, if a non-negotiable check is used it would still be an 
assignment and the drawer would create rights in his bank 
account every time a check is drawn and the presentation of 
such instrument would require the amount thereof to be segre- 
gated from the drawer’s account as though there had been an 
actual acceptance. 

IX. ‘Certification’ applies to checks. Non-negotiable 
checks would have to be ‘accepted.’ Certain departments of 
the United States Government refuse to take ‘accepted’ checks. 

X. Strictly speaking, there could be no such thing as a 
‘stale’ non-negotiable check, as the instrument would be an 
assignment. 

XI. As the holder of an ‘assignment’ the holders of such 
non-negotiable checks might be entitled to a preference to the 
extent of the bank account. 

XII. A thief, for instance, could not pass title to a non- 
negotiable check (even though indorsed in blank) and conse- 
quently the drawer might have to pay the same debt twice. 

XIII. -The drawer of an outstanding non-negotiable check 


would not be able to take advantage of the Garnishment Act 
(Ch. 62, Sec. 15) if garnisheed for the account of the payee 


—_—————— 
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thereof. This section provides an exemption from garnish- 
ment if negotiable paper is outstanding. 

XIV. By deliberately avoiding the benefit of the Negoti- 
able Instruments Law, considerable litigation is invited through 
the use by a drawer of non-negotiable checks with resultant 
loss through attorney’s fees and costs.” 

Point VIII, above, illustrates a single powerful reason 
for avoiding the issuance of non-negotiable checks. A deposi- 
tor, unaware of the consequences relating thereto, would be 
shocked to learn that his account has been charged with the 
amount of all such checks which the bank has knowledge of 
having been issued, despite the fact that they have not been 
paid by the bank. The knowledge of issuance and description 
of checks, may reach the bank from any sources as for example 
an order by the drawer to stop payment on certain checks or a 
presentation for payment at the counter by a holder who can- 
not properly identify himself or a returned check for improper 
indorsement; ad finitum. 

Parenthetically, some courts have held that a check, in 
negotiable form, when issued for the entire amount of the 
bank deposit, operates as an assignment, if the surrounding 
facts indicate that the drawer so intended, despite the pro- 
vision of the Negotiable Instruments Law stating that a check 
of itself does not operate as assignment of any part of the 
funds. A check for the entire balance given by a dying deposi- 
tor who states in uncertain words that he wants the payee to 
have such balance has been held to be an act which indicates 
an intention that the check shall operate as an assignment 
and the bank is liable to the payee.” There are cases however, 
which reject this view.® 


CERTIFICATION OF CHECKS 


How much is known about certification of a check? It 
would be a fair statement to make that there is a general 
misunderstanding of the purpose, consequence and effect of 
the certification of checks. It might be useful to discuss it 
briefly. The following point out some problems. 


2 Ist Natl. v. O’Byrne, 177 Ill.App. 478, 20 ALR 182, 21 Am Jur. 780. 
320 ALR 178. 
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1) What is certification? 

2) Who certifies a check? 

3) For whom do you certify a check? 

4) What obligation, if any, is there to certify checks, 

5) What are some of the forms used in certifying a check? 
6) Can you certify a post-dated check? 

7) Can you stop payment on a certified check? 

8) Can you revoke a certification once it has been made? 


Wuat 1s CERTIFICATION? 

Certification is the act whereby the drawee bank obligates 
itself to pay a check according to its terms. It is in effect simi- 
lar to what is generally known in connection with bills of ex- 
change as an “acceptance.” As a matter of fact many banks 
instead of using the word “certified” substitute the word “ac- 
cepted.” ‘There is, however, a difference between the certifica- 
tion of a check and that of the acceptance of a bill of exchange. 
The difference is, simply stated, that when a holder of a check 
such as the payee or an indorser who receives it from a payee, 
brings it into the bank for certification, the drawer or the party 
who drew the check is discharged from any liability whatso- 
ever. In the bill of exchange the drawer is not similarly dis- 
charged. 

Furthermore, the minute the certification is registered on 
the books of the bank, the account of the drawer must be 
charged with the amount thereof. The customer’s balance 
is reduced in the transfer of the funds. The effect is that the 
bank becomes primarily liable on the check instead of the 
drawer. Another way to express it is that it becomes in the 
nature of a Cashier’s check or a draft drawn by a bank. 


Wuo Cenrtiries A CHECK? 

The drawee is the only party who certifies a check. The 
drawee is always a bank. The authority to certify a check 
is usually specified in a resolution from the Board of Directors, 
but in the absence of specific authority it may be said gen- 
erally that the president and Cashier have implied or inherent 
authority to certify checks in the usual course of business. 


For Wuom Do You Certiry a CHEcK? 
A check may be certified for either the drawer or the holder. 
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In either case the primary liability is the same as far as the 
bank is concerned. However, when the holder obtains a cer- 
tification, the Negotiable Instruments Law provides that the 
drawer is automatically discharged from any further liability. 
In other words, if the bank failed or refused to pay a certified 
check obtained at the request of the holder, the holder cannot 
sue the drawer and recover. The situation is reversed when 
the drawer obtains certification of a check. In such instances 
the drawer does not relieve himself of his secondary liability 
which means if the bank does not pay it, the drawer will be 
compelled to do so. 


Wuat Os.icaTion Ir Any, Is THERE To 
Crrtiry CHEcKs? 

There is no implied legal obligation on the bank to certify 
a check for any one. The practice of certification is wholly one 
of convenience to its customers and generally considered a 
part of the service rendered by a bank. Consequently a mere 
refusal to certify does not involve a dishonor. Neither can the 
bank be charged with any responsibility to any person for 
refusing to certify a check. A check is issued for one purpose 
viz: that it be presented for payment. It is probably known 
only by bank lawyers that it is a criminal act under the National 
Banking laws to certify a check against insufficient funds. 
It may also be of interest to know that a banker is generally 
cautious about certifying checks payable to bearer or cash, 
or to certify undated checks or to certify checks indorsed with- 
out recourse, or to certify checks which have been previously 
dishonored or to certify checks in those cases on which the 
customer has requested the bank not to certify his checks, or 
counter checks. It has often been asked why banks refuse to 
certify checks payable to “cash” or “bearer.” The reasons are 
two-fold. The first arose because in the financial panic of 1871 
the United States government by edict (not law) ruled that 
banks certifying checks payable to “cash” created flat money 
and consequently violated the law, which ruling some banks re- 
member and others observe from traditional practise without 
knowing why. The second reason is primarily for practical 
reasons. It must be remembered that a certified check so 
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payable, is a bearer item of similar negotiability to a ten dol- 
lar bill and may ordinarily be safely cashed for any possessor 
who presents it. Should it be lost, stolen or fraudulently ob- 
tained, it may, nevertheless, be passed to an innocent holder 
to whom the issuing bank is primarily responsible and against 
whom it may have no defense for nonpayment. Under such 
circumstances, it may be expected that the purchaser will re- 
quest the bank to place a stop-payment order thereon and 
simultaneously or later demand a refund. The bank would 
by necessity be compelled to try to explain in non-technical 
language the legal consequences of such an item and the busi- 
ness risk to the bank in refusing payment as against a possible 
holder for value. The bank would have to point out that 
normally most such items reach the hands of a holder in due 
course and the bank would have no defense for its obligation 
to pay. The customer undoubtedly will be unconvinced and 
will offer indemnity for any exposure to mony loss the bank 
may be placed under. If the bank is properly conservative it 
would demand a surety company bond and probably a surety 
company would refuse to sign such a bond unless the customer 
offered sufficient security to protect itself against the rights 
of third parties. 

Most customers are unaware of the risk involved in carry- 
ing a bearer instrument and no goodwill is created in permit- 
ting a customer to purchase a cashier check so payable without 
full explanation as to its consequence. Indeed, a great amount 
of goodwill is lost by submitting to the request of a customer 
to certify a check payable to “cash” or “bearer” and later if 
it is lost, destroyed, stolen or fraudulently obtained, he finds 
the bank is not willing to stop payment or refund him except 
under expensive procedure. It is wiser therefore, to tell a cus- 
tomer it is against the rule of the bank to issue checks so pay- 
able and let him argue the bank into letting him so do because 
of special circumstances. 


Wuat Are Some Or THE Forms Usep In 
. CERTIFYING A CHECK? 
The act of certifying a check is usually made with a rubber 
stamp bearing phrases varying in words and purposes. This 


+ 
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stamp is printed on the face of the check, although if it was 
placed on the back of the check it would have the same legal 
consequences. The Negotiable Instruments Law requires that 
a certification must be written. The question quite frequently 
asked is whether certification may be made in writing separate 
from the check. It has been held that the requirement of the 
NIL that certification must be written can be satisfied by apt 
words in a separate instrument such as a telegram message 
which says ‘“‘we will pay” or “we will honor” in reply to a tele- 
gram reading “will you pay?” Of course, when a certification 
is made on a paper other than the check itself, the bank is 
not liable to any one other than to the person who gives value 
for the check in reliance on the telegram. This is covered by 
the requirement of Section 134 of the NIL. 

Many forms are used in indicating that the bank is certify- 
ing the check. The most common words used are either “ac- 
cepted” or “certified” followed by the name of the bank, the 
date of certification and the authorized manual signature of 
the representative or agent of the bank. For years the banks 
had been accustomed to using the word “accepted” on their 
certification stamp until a ruling was issued out of Washington 
stating certain Federal agencies receiving payment of certain 
types of taxes, excise fees, license fees, etc., must not accept 
a certified check bearing the word “accepted” because the law 
specifically required a governmental agency to accept either 
cash or a certified check and that the word “certified” meant 
“certified” and not “accepted.” Such a ruling to some extent 
amused bank attorneys and experts on NIL because it was 
generally known and understood that the words “certified” 
and “accepted” were synonymous terms under the act and 
case law. However, it served no purpose to quarrel with the 
government in its ruling and consequently when a customer 
demanded a check bearing the word “certified” instead of “ac- 
cepted” the banks changed the form to use the word “certified” 
in all cases. This seems now to be the uniform practice. 

An interesting development in the form of certification 
occurred in the early 1920’s around which period an Illinois 
Supreme Court decision‘ held contrary to the rule as previously 


# Nat. City Bank v. National Bank of the Republic, 300 Ill. 103. 
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understood that a certifying bank is liable on a check on which 
the payee’s name had been altered before certification. This 
decision, although not considered the law by a great number 
of NIL experts, created a furor in the banking fraternity on 
the belief that the certification now extended the bank’s liability 
beyond any reasonable bounds. Accordingly, many banks 
throughout the country designed conditional words to the cer- 
tification to limit the bank’s liability. Some popular forms 
add the words “payable only as originally drawn,” “certified 
only as to signature and amount,” “payable only if unaltered 
since issuance.” Having started conditional certification some 
lawyers decided it would be wise to add a few other conditions 
such as “subject to garnishment,” “not payable thru an ex- 
press company” or “payable only thru Clearing House.” The 
confusion of forms seemed to have no end in the imagination 
of the banks and their attorneys. Finally, the legal depart- 
ment of the American Bankers Association recommended and 
approved a conditional certification reading: 
CERTIFIED 
Payable only as originally drawn and when properly indorsed 
——__—-—_—-— Date 

Bank 

Address 

Authorized signature 


Most of the conditional phrases are self-explanatory, but 
the one “when properly indorsed” has puzzled a number of 
bankers and lawyers. The reason for suggesting the words 
“when properly indorsed” as an additional condition to cer- 
tification, arises from a series of law suits in which it was held 
that if the payee of a check transferred it without indorsement 
and the transferee had it certified by the drawee bank without 
any conditional phraseology, said certifying bank was liable 
to the holder. In the case of Freund v. Importers & Traders 
National Bank, 76 N.Y. 852 the transferee of a check without 
the payee’s indorsement procured certification and the New 
York Court of Appeals in Lynch v. First National Bank, 107 
N.Y. 178, refers to the decision in the Freund case by using 
in part the following language :—- “by accepting the check the 
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bank took as it had the right to take, the risk of the title which 
the holder claimed to have acquired from the payee. In that 
case, the bank entered into a contract with the holder by which 
it accepted the check and promised to pay it to the holder not- 
withstanding it lacked the indorsement provided for and it was 
held that it was liable on such acceptance (certification) upon 
the same principles that control the liabilities of other acceptors 
of commercial paper.” Parenthetically, it might be noted here, 
that no such rule applies when the drawer of the check obtains 
the certification, it being recognized by the courts that in such 
instances the bank agrees to pay the instrument only when 
properly indorsed by the payee and therefore, the holder of a 
check unindorsed by the payee cannot enforce payment until 
the payee’s indorsement has been obtained. 


Can You Certiry A Post-Datep CHEcK? 

A quick practical answer would be that a bank rarely ever 
certifies a post-dated check. It must be remembered that if 
the drawer of a post-dated check delivers it to the payee or 
other holder, it must be presumed that the drawer intended 
the check to be presented for payment only on the date it bears. 
Many reasons can be imagined why a drawer will post-date a 
check. One may be that there are a number of outstanding 
checks, which, if presented currently, would exhaust his bal- 
ance and therefore, he wishes the last check drawn to be pre- 
sented for payment only at a later date. If the post-dated 
check was ceriified in behalf of the holder, the amount of said 
post-dated certified check would be set aside for its ultimate 
payment and therefore his balance would be accordingly di- 
minished. Furthermore, the drawer of a post-dated check 
may, before its date, determine to put a stop-payment order 
thereon and if the bank was permitted to certify it in advance 
of its date, such right would be denied. 

It would be difficult to concoct a logical reason for a bank 
submitting to the request of a payee or holder to be entitled 
to certification in advance. 

The rule, however, is different where a post-dated check 
is certified at the request of the drawer and is drawn against 
sufficient funds. The legal right of a bank to certify a post- 








262 THE BANKING LAW JOURNAL 


dated check for the drawer is opposed to good banking prac- 
tise. It might be noted if a bank should certify a check for 
the drawer before its date said drawer may stop payment be- 
fore its maturity. The courts have held that a certified check 
transferred to a holder before its date would be notice of a 
possible irregularity and deprive such person of the status of a 
holder in due course. 


Can You Stop Payment On A CERTIFIED CHECK? 


Some are often confused whether or not a bank may stop 
payment on its cashier’s checks, drafts or certified checks. As 
in all practical situations there are times when a bank will ac- 
cept stop payment orders on its own obligations. It may be 
useful for lawyers to know how banks generaily handle the 
requests and determine the problem according to the risk in- 
volved. The business risks are classified into three general 
categories, viz:— 

1. A business risk which is nominal: 

These cases usually involve loss of checks payable to responsible 

payees such as well known corporations. It is only necessary to 

obtain a letter from the payee explaining the reason for asking 
for a stop payment order and include a simple clause agreeing to 
protect the bank against any claim. 

2. Some business risk is indicated but not preponderantly 

against the bank: 
These cases also usually involve lost checks, but payable to persons 
who may not be so well known or whose financial responsibility 
may be of doubt. A bond of indemnity is usually required either 
signed by an acceptable surety company or in rare cases by in- 
dividual sureties whose financial standing is acceptable to the 
bank. 

3. A business risk which clearly indicates a contingent liability. 
These cases frequently arise when a payee claims to have been 
defrauded in some transaction and where a third party has pos- 
session of the check. No stop payment order will be accepted 
under such circumstances. 


Can You.REVOKE A CERTIFICATION ONCE 
It Has Bren Mane? 
It frequently happens a bank has certified a check thru 
mistake mostly under the erroneous impression the drawer 
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has funds on deposit when in fact he has none. It may be ex- 
pressed as a general rule that a bank which has certified a check 
thru mistake may revoke its certification when the rights of 
third parties have not intervened, or in such case when the 
payee is not prejudiced in his position by such revocation. In 
some instances the payee of a check procures the certification 
thru fraud, in which event the bank may revoke the certifica- 
tion providing the rights of third parties are not hereby preju- 
diced. 


Can A Bank Recrepir THE Drawer’s Account 
Wirn THe Proceeps Or AN 
Unvusep CERTIFIED CHECK? 

This in effect assumes the question as to whether a certified 
check may be cancelled by the drawer. If the bank can deter- 
mine beyond reasonable doubt that possession of the check in 
the hands of the drawer is legitimate and valid without fraud, 
the check may be re-deposited by the drawer with an indorse- 
ment reading “for deposit, not used for purpose intended” 
signed by the drawer. In the absence, however, of satisfactory 
proof that the payee has relinquished all interest in the certified 
check, a bank may not be safe in cancelling the certification 
unless it obtains a Bond of Indemnity in adequate form and 
amount or unless the drawer can obtain a statement by the 
payee indorsed on the check that said payee no longer has 
any interest therein and it has been surrendered to the drawer 
for cancellation. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federal and State Courts mvolving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Statute Frees Bank From Liability 
For Paying Raised Checks 


If a bank is negligent in paying raised or forged checks, 
will noncompliance with a statute requiring the depositor to 
give notice of alterations and forgeries exonerate the bank 
from liability? This question has been answered in the affirma- 
tive by the Supreme Court of South Dakota. Specifically 
the court ruled that without the statute, the failure of the 
depositor to give notice of defects in the checks would not have 
defeated the depositor’s recovery from the bank which the 
jury found should reasonably have discovered some of the 
alterations. However, the statute resulted in the bank’s non- 
liability irrespective of its negligence. Flaherty v. Bank of 
Kimball, Supreme Court of South Dakota, 68 N.W.2d 105. 
The opinion of the court is as follows: 


ROBERTS, J.—This action was brought by Tom and Pat Flaherty 
to recover from defendant Bank of Kimball the amount of twelve 
allegedly forged and altered checks and charged to their account. 
Plaintiffs had for many years prior to the commencement of this action 
maintained a checking account in the name of Flaherty Bros. with 
defendant bank. Four of these checks were made payable to Robert 
Jira and eight to Harold Harrington. Each of the checks drawn on 
the account of the plaintiffs was dated and allegedly raised in the 
amounts as indicated, namely, April 7, 195%, $18 to $2,700.38; April 
14, 1952, $50 to $250; April 14, 1952, $50 to $850; April 19, 1952, $18 
to $1,800; April 26, 1952, $18 to $850; May 5, 1952, $19 to $970; May 
10, 1952, $18 to $1,200.72; May 183,°1952, $50 to $650; May 19, 1952, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 76 
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$18 to $1,764; May 30, 1952, $18 to $1,800; June 9, 1952, $18 to $1,400.76; 
and June 12, 1952, $50 to $650. Monthly statements were prepared 
and forwarded to plaintiffs by mail together with canceled checks dur- 
ing the first week of each following month. The April 1952 statement 
included six of these checks, the May statement four, and two of the 
checks were paid in June. September 2, 1952, plaintiffs made written 
demand that the aggregate amount of the checks be credited to their 
account. The bank denied liability and plaintiffs commenced this action. 
The bank defended on the grounds that plaintiffs were negligent in 
failing to examine the monthly statements and to notify the bank of 
the forgeries and alterations within a reasonable time or the time al- 
lowed by statute; that the bank had fully performed its obligations by 
payment; that plaintiffs ratified any checks in fact forged or raised; 
and that each monthly statement delivered to the plaintiffs constituted 
an account stated. The cause was tried before a jury and a verdict 
was rendered against the bank for $14,540.86. From the judgment 
entered on the verdict, the defendant bank has appealed. 

The relationship between depositor and bank is, in the absence of 
special arrangement, that of creditor and debtor. Calmenson Clothing 
Co. v. First National Bank and Trust Co., 63 S.D. 388, 258 N.W. 555; 
In re Bethke’s Estate, 68 S.D. 387, 2 N.W.2d 686. The duty of a bank 
to its depositors rests upon an implied contract. It must honor such 
checks as the depositor may draw upon it when his balance is sufficient 
and not subject to a lien or claim. On the other hand, the bank may 
only pay upon the signature of the drawer and the bank must bear 
the loss for paying a forged or altered check if the conduct of the draw- 
er has not contributed to induce payment and it is no defense that the 
bank made investigation and exercised prudence and good judgment. 
The liability results from the contractual obligation. The depositor may 
be made to suffer the loss if his negligence proximately caused the bank 
to pay. However, as recently said in McCormick v. Rapid City Nat. 
Bank, 67 S.D. 444, 293 N.W. 819, the bank must show due diligence 
in making payment before it can assert such defense. 

It is a well settled rule that a depositor owes the duty to his bank 
to use ordinary care in examining checks and statements of account 
accompanying them and if they disclose forgeries or alterations to report 
them within a reasonable time to the bank. Detroit Piston Ring Co. 
v. Wayne County & Home Sav. Bank, 252 Mich. 163, 233 N.W. 185, 
75 A.L.R. 1278; Basch v. Bank of America Nat. Trust & Sav. Ass’n, 22 
Cal.2d 316, 189 P.2d 1; Glassell Development Co. v. Citizens’ Nat. 
Bank of Los Angeles, 191 Cal. 375, 216 P. 1012, 28 A.L.R. 1497. 


Defendant argues for a modification of the rule in the McCormick 
case, supra. While agreeing generally with the statement of principles 
therein, the defendant bank appears to contend that it having affirma- 
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tively proved that plaintiffs failed to exercise due care in the preparation 
of the checks which they delivered to Jira and Harrington and in ex- 
amining the statements returned to them and the canceled checks and 
reporting within a reasonable time the discrepancies therein to the bank 
established its defense as a matter of law. It is claimed that the ac- 
counts of these forgers were sufficiently large that substantial recoup- 
ments could have been had if plaintiffs had not failed in their duty to 
the bank. This is not a tort action determinable in all its phases upon 
doctrines applicable to negligence. Because of its primary contractual 
obligation the bank became liable if it was negligent in the performance 
of its duty. It was incumbent upon it to show that it exercised due 
diligence in its transactions before it could put in issue the alleged neg- 
ligence of the plaintiffs. As was well expressed in Wussow v. Badger 
State Bank of Milwaukee, 204 Wis. 467, 234 N.W. 720, 721, 236 N.W. 
687, wherein it appears that the plaintiff depositor made no exam- 
ination of the returned checks: “If due care on the bank’s part would 
have discovered the forgeries without the aid of the plaintiff, the bank 
cannot then escape its contractual liability merely because the plain- 
tiff was also negligent. In such case the bank does not pay because 
previous forgeries were not reported to it. It pays because on its own 
negligent inspection it supposed the checks were genuine.” See also 
Basch v. Bank of America Nat. Trust & Sav. Ass’n, 22 Cal.2d 316, 139 
P.2d 1; Leather Manufacturers’ Nat. Bank v. Morgan, 117 U.S. 96, 
6 S.Ct. 657, 29 L.Ed. 811; Critten v. Chemical Nat. Bank, 171 N. Y. 
219, 3 N.E. 969, 57 L.R.A. 529; R. H. Kimball, Inc., v. Rhode Island 
Hospital Nat. Bank, 72 R.I. 144, 48 A.@d 420; Foutch v. Alexandria 
Bank & Trust Co., 177 Tenn. 348, 149 S.W.2d 76; 7 Am.Jur., Banks, § 
516. 

We have examined the evidence in the light of these principles. 
We cannot say when the evidence is considered most favorably to the 
plaintiffs that the only reasonable conclusion that can be drawn is that 
the defendant bank had shown itself free of negligence in the first in- 
stance in paying the checks and that payments resulted because of the 
negligence of the plaintiffs. The jury might reasonably have found that 
the checks were complete when signed by Tom Flaherty and that each 
of the checks was altered or raised. The negligence of the plaintiffs 
in failing to examine the monthly statements and canceled checks is 
undeniable and if the discrepancies appearing in the first statement had 
been promptly reported the subsequent payments would not have been 
made. It also appears that some of the checks were drawn in such a 
lax and unbusinesslike manner as to be easily alterable. The jury, 
however, could reasonably have found that the bank’s failure to ex- 
ercise due care to discover the alterations was the proximate cause of 
the resulting loss. The evidence indicates that due care and skill on 
the part of the bank’s officers and employees would have detected some 
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of the alterations. It was admitted by an officer of the bank that a 
majority of the checks were shown by defendant’s tellers to the manager 
or the cashier at the time the checks were presented for payment be- 
cause Jira and Harrington “were getting money they shouldn’t be 
getting.” Without detailing the evidence, it will suffice to state that 
there were circumstances which would naturally excite such suspicion in 
the minds of bank officers. In view of the conclusion of the jury as to 
the negligence of the bank in the first instance, the conduct of plaintiffs 
in the absence of statutory requirements would not defeat recovery. 


Defendant contends, however, that irrespective of negligence the 
failure of the plaintiffs to give notice in compliance with the provisions 
of SDC 6.0422 absolved the bank of all liability as to the checks re- 
turned with the April 1952 statement. This statute provides that “No 
bank shall be liable to a depositor for the payment by it of a forged 
or raised check unless within three months after the return to the de- 
positor of such check such depositor shall notify the bank that the 
check so paid was forged or raised.” Among the acts of negligence as 
previously stated capable of estopping a depositor from recovering from 
his bank for its payment of a forged or raised check is his failure to 
report to the bank in a reasonable time the forgery or alteration. There 
is no arbitrary standard in the absence of statute as to the length of 
time within which a depositor after the return to him of a forged or 
raised check charged to his account must notify the bank thereof. The 
issue of timeliness is ordinarily resolved from the attendant facts and 
circumstances in a particular case. In McCormick v. Rapid City Nat. 
Bank, supra, it was held that Section 6.0422 fixes the maximum time 
within which notice in such instance must be given and was not intended 
to relieve the depositor of the duty to give timely notice within the 
period therein prescribed. 

Defendant asserts that when the statute is applied to the undisputed 
facts in the instant case it is apparent that the bank is not liable on 
the six checks paid on April 7, 1952, to and including May 5, 1952, and 
returned to plaintiffs with the first monthly statement; that the statute 
requires specific notice within the time prescribed to the bank of the 
checks as to which forgery or raising is claimed. It cannot be success- 
fully argued that the letter referred to in the record as Exhibit 34 was a 
notification in conformity to the provisions of Section 6.0422. The state’s 
attorney of Brule County in this letter dated July 11, 1952, and ad- 
dressed to an officer of the defendant bank stated that he had informa- 
tion “to the effect that a number of checks cashed by the Bank of 
Kimball over the period of about one year last past, most of which 
however are in the month of April and May of 1952, on the above 
account (Tom and Pat Flaherty), payable to Robert Jira and others 
payable to Harold Harrington, are forgeries.” The statute contem- 
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plates that specific notice be given pointing out to the bank the check 
or checks as to which forgery or raising is claimed. The question pre- 
sented is whether or not a bank is relieved of liability irrespective of its 
knowledge of the facts or negligence in the first instance if a depositor 
fails to give notice in conformity with this statute. In Herbel v. Peoples 
State Bank of Ellinwood, 170 Kan. 620, 228 P.2d 929, 934, construing 
a similar statute, the court said “that the bank was not liable unless 
the depositor notified the bank in conformity to the provisions of the 
statute. And such nonliability of the bank resulted by virtue of the 
statutes irrespective of the bank’s negligence. That is the clear legis- 
lative mandate and the courts are bound by it.” The McCormick v. 
Rapid City Nat. Bank case impliedly recognizes that such is the effect 
of the statute. See also 9 C.J.S., Banks and Banking, § 356d, (3); 
Greensboro Ice & Fuel Co. v. Security Nat. Bank, 210 N.C. 244, 186 
S.E. 362. The defendant bank is not liable on the six checks paid on 
and prior to May 5, 1952. 

Defendant contends that the court erred in charging the jury. Ob- 
jections are directed to an instruction wherein the court charged that 
if the jury found that certain canceled checks returned with the first 
monthly statement were forged or raised and that plaintiffs failed to 
notify the bank of the claimed forgeries or alterations the bank never- 
theless would be liable on the theory that as to those checks no negli- 
gent act or conduct of the plaintiffs could have induced payment. In 
view of the disposition we have made of the question of the effect of the 
statute where a depositor fails to notify the bank within three months 
after return of a check that the same was forged or raised it becomes 
unnecessary to consider this instruction. 

The court instructed the jury that a “material alteration is defined 
as a changing of the amount in figures, or the amount in words, or the 
name of the payee, or the date of the check so that another or an addi- 
tional amount, or name or date appears on the check in the place of 
the amount or name or date originally appearing thereon at the time 
of the delivery of the check.” Defendant concedes that in general this 
is a correct definition of a material alteration, but asserts that it had 
mo application in the instant case where the only issue with respect 
to alteration was whether amounts had been raised. Assuming that 
defendant is correct in this contention, we think that defendant was 
not prejudiced thereby and that the giving of the instruction at most 
could only be regarded as harmless error. 

It is claimed that the trial court should have declared a mistrial 
because of misconduct of counsel. Plaintiff sought to introduce in evi- 
dence the files in the criminal actions wherein Robert Jira and Harold 
Harrington were sentenced to imprisonment in the penitentiary. The 
court told the jury to disregard the offers and in submitting the issues 


THE BANKING LAW JOURNAL 269 


instructed the jury that there was no evidence that either Jira or Har- 
rington admitted altering, raising or forging any of the checks which 
were the subject of the action. We cannot assume that the jury failed 
in its duty to heed the admonition and instruction of the court. If there 
was error, we are convinced that it was rendered harmless. 

The judgment below is reversed and the cause is remanded with 
directions to enter judgment in favor of plaintiffs for the amount of 
$7293.48 together with interest and costs of the action in the trial 
court. No costs to be taxed on appeal. 

All the Judges concur. 


Failure to Give Notice of Assignment 
Precludes Bank From Collecting 
on Note 


A District of Columbia court has recently handed a decision 
which illustrates clearly that banks must be quite careful of 
legal procedures when taking a note by assignment. A payee- 
company assigned a note to a bank which evidently failed to 
notify the maker of the assignment. The maker naturally 
made payments to the company which for a time passed them 
on to the bank. Later, however, the company failed to trans- 
mit six of the payments to the bank which brought an unsuc- 
cessful suit against the maker. 

It should be noted here that the bank’s mistakes were two- 
fold: one; it should have notified the maker of the assignment 
and two; it should not have continued to accept payments of 
the maker transmitted through the company for this made it 
appear, to the bank’s detriment later, that the company was 
the bank’s agent for collection. Jones v. Hamilton National 
Bank of Washington, Municipal Court of Appeals, District 
of Columbia, 109 A. 2d 185. The opinion of the court is as 
follows: 


HOOD, A. J—On April 5, 1950, appellant signed a promissory note 
payable to Hilltop Radio-Television Company, Inc., in the principal 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 94. 
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sum of $836.47, without interest at the payee’s place of business in 
monthly instalments of $34.92 the first month and $34.85 thereafter. 
On April 7, 1950, the note was endorsed to appellee bank. This action 
was brought by the bank against appellant for an alleged balance due 
on the note of $244.55. The defense was payment. According to the 
records of the bank fourteen payments in varying amounts had been 
made, totalling $591.92. According to a receipt book given appellant 
by Hilltop twenty payments in varying amounts had been made, to- 
talling the full amount of the note. Six payments totalling $244.55 
which appeared on the receipt book did not appear on the bank records. 
Appellant testified that he made all payments to Hilltop with the ex- 
ception of the last three payments which he made directly to the bank. 
The disputed payments are the six payments immediately preceding 
the last three. 

‘The bank offered no evidence that it ever notified appellant that 
it was the holder of the note and that payments should be made to 
it; but appellant admitted that he received some notice from the bank 
prior to September 28, 1950, and that for the payment made on that 
date he received from the bank or from Hilltop a receipt by the bank, 
and admitted that in January of 1952 he received a letter from the bank 
stating the note was overdue.' The bank likewise offered no evidence 
that payments had not been made by appellant to Hilltop as testified to 
by appellant and as shown on the receipt book issued by Hilltop. 

The trial court made a general finding for the bank, and the ques- 
tion presented is whether, as against the bank, appellant is entitled to 
credit for payments made by him to Hilltop which were not paid over 
to the bank. The bank suggests that under the general finding in its 
favor the trial court may have found that the six disputed payments 
in fact were not made to Hilltop. On the record before us we think no 
such finding can be assumed. If the trial court had intended such a 
finding, it should have so stated and not left the matter for conjecture 
by. the parties or this court. The trial court appears to have adopted 
the view urged by the bank that appellant was entitled to only those 
credits which came into the hands of the bank. 

It is well settled that payment of a promissory note to a person 
not in possession of it is at the peril of the payer. Eastern Acceptance 
Corporation v. Henry, D.C. Mun.App., 62 A2d 309, citing Davis v. 
Casey, 70 App.DC. 27, 103 F.2d 529. To this rule there is an exception 
when “the conduct and course of dealings of the holder are such as to 
engender in the mind of the payer a justifiable belief that the payee 
or the party sen the money is the agent of the holder for that 


1 The statement £ af proneedings on and evidence says appellant testified that he received 
the letter in January of 1951, but this is obviously incorrect. Even according to the bank 
records the note was not overdue in January 1951, and there is in the record a letter 
from the bank under date of January 21, 1952. 
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purpose.” Sherrill v. Cole, 144 Okl. 301, 291 P. 54, 55.2 This ex- 
ception was recognized in Davis v. Casey, supra, but there it was held 
that there was no “holding out of agency which might have misled 
the defendants.” [70 App.D.C. 27, 103 F.2d 534.] 

The question before us is whether the action and conduct of the 
bank was such as to justifiably lead appellant to believe that Hilltop 
was the bank’s agent for collection. As we have said before, there 
is no evidence that the bank ever notified appellant to make payments 
directly to it. On cross-examination appellant admitted receiving a 
notice of some sort from the bank prior to September 28, 1950, but the 
bank did not produce the notice or give any evidence of its contents. 
The bank offered in evidence a receipt given by it on September 28, 1950, 
for three monthly payments apparently made in advance for the 
months of November and December 1950 and January 1951. Appellant 
says he paid this sum to Hilltop. The bank does not deny this, so 
it must have received the money from Hilltop. It issued its receipt 
to appellant, but presumably gave it to Hilltop to be delivered to ap- 
pellant. Appellant was not certain from whom he received it, and the 
bank offered no evidence on this point. Appellant continued to make 
payments to Hilltop and the next four payments received by Hilltop 
were paid over to the bank. On January 21, 1952, the bank wrote 
that “our records” show the note to be overdue; that the note “is pay- 
able to the Hilltop Radio & Television Co., Inc.,” and that unless the 
note was brought up to date it would be turned over to the bank’s 
attorneys. At that time three previous payments had been made to 
Hilltop which had not been received by the bank and thereafter three 
more payments were made to Hilltop which did not reach the bank. 
After the last of those payments had been made the bank communicated 
in some form with appellant and he made the final three payments 
directly to the bank. The last of his payments was $68.80, a sum 
which, according to Hilltop’s receipt book, completed payments on the 
note. This payment was made October 23, 1952. There is no showing 
that any demand was made on appellant after that date until six 
months later when this action was brought. 

On this evidence appellant was entitled to judgment. It is obvious 
that the bank knew appellant was making his payments to Hilltop 
and that this was satisfactory to the bank so long as Hilltop paid 
over to the bank the money it collected from appellant. At no time 
did the bank notify appellant to make payments directly to it. Indeed, 
at no time did the bank in express terms notify appellant that the note 
had been endorsed to it and that it was the owner of the note. When 
it wrote to appellant in January 1952, it referred to the note as “pay- 
2 See also Automobile Financing, Inc v. Tatum, 56 Ga.App. 270, 192 S.E. 588; Brown v. 


Guaranty Securities Co., Tex. Com.App. 265 S.W. 547; City Savings & Trust Co. v. Peck, 
92 Vt. 310, 108 A. 1020; First Nat. Bank of Seattle v. Hessell, 188 Wash. 648, 234 P. 662. 
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able to” Hilltop and said nothing about ownership being in the bank. 
Telling appellant that the note was payable to Hilltop could reason- 
ably be interpreted by appellant as meaning that payments should be 
made to Hilltop. Of course the burden of proving payment and the 
authority, express or ostensible, of Hilltop to receive payments was on 
appellant. However, all the evidence pointed one way, and the bank 
offered no testimony denying the authority of Hilltop. It was error 
not to sustain the defense of payment. 

The bank argues that even if it be held that Hilltop had authority 
to receive payment, appellant’s testimony shows a balance of $35.50 
still due and that it is entitled to judgment for that amount. This 
argument seems to be based on the fact that the statement of pro- 
ceedings and evidence fails to show that appellant testified he made 
the payment shown on his receipt book to have been made on January 
5, 1952. We think the receipt book which, according to the record 
was “properly identified and admitted in evidence” overcame any de- 
ficiency in appellant’s testimony. In this connection, we note that the 
statement of proceedings and evidence also fails to show that appel- 
lant testified he made the first payment on May 4, 1950, but this pay- 
ment is shown not only on the receipt book but also on the bank’s 


records. 
Reversed with instructions to enter judgment for appellant. 





Sister Entitled to Joint Account Although 
Not in Survivorship Form Required 
by Statute 


A sister and brother deposited funds in an account entitled 
“Coleman Wayman or Ann Wayman.” The form of this 
account did not bring it within the requirements of the appli- 
cable joint account statute so there was no presumption that 
the account belonged to the survivor. When Coleman died 
his administrator claimed the account for the estate, Anna 
claimed it for her own. The court ruled in favor of Anna 
saying she sustained the burden of proving she was entitled 
to survivorship rights by showing that is what her brother 
intended. - 

An important point to be noted in this case is that the court 
emphasized that the consideration for the right of survivorship 
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was the sister’s contribution of her own funds to the account. 
Although when cases such as these fall outside the confines 
of the joint account statutes the courts usually make intention 
as established from extraneous facts the primary factor, this 
court bore down on the idea that intention was clear from the 
fact that one of the joint depositors gave consideration for 
her right to the account at the death of the other. Princeton 
State Bank v. Anna Wayman, Kansas City Court of Appeals, 
Missouri, 271 S.W. 2d 600. The opinion of the court is as 
follows: 


BROADDUS, J.—This suit was commenced on September 5, 1953, 
by the plaintiff, Princeton State Bank, filing a bill of interpleader in the 
Circuit Court of Mercer County. Frank Wayman, administrator of the 
estate of Coleman Wayman, deceased, and Anna Wayman were the 
named defendants. In said bill plaintiff asked the court to determine 
the ownership of a deposit of $6,686.65 in said bank standing in the 
name of “Coleman Wayman or Anna Wayman.” 

On September 3, 1953, Frank Wayman served written notice on the 
plaintiff Bank that as such administrator he claimed the account as an 
asset of the estate of Coleman Wayman. 

On September 9, 1953, said administrator filed his interplea alleging 
that Coleman Wayman died intestate on August 15, 1953; that on 
March 3, 1948, said Coleman Wayman issued his check against his then 
bank account in the plaintiff bank in the sum of $10,536.70, payable 
to himself and Anna Wayman; that at the time said deposit was made 
it was not made by him in form to create a fund to pass to the survivor 
as provided by Section 7996, Revised Statutes of Missouri for 1939, the 
law then in force and effect, being Section 362.470 of the Statutes of 
1949, V.A.MS.; that at the time of said deposit or at any other time 
did the said Coleman Wayman ever issue any order in writing or other- 
wise, that the deposit or deposits should pass to the survivor of said 
joint account, nor did he ever at any time instruct any of the offices of 
said bank that said deposit was to pass to the survivor of said joint 
account and that, therefore, the balance of the joint account at the time 
of the death of Coleman Wayman, totalling $6,686.65, passed to the ad- 
ministrator of the estate of Coleman Wayman. 

On October 5, 1953, Anna Wayman filed her interplea. In it, she al- 
leged: “that this defendant and the said Coleman Wayman set up said 
account in the said Princeton State Bank for the purpose and with the 
intention to create a joint account to be payable to the said Coleman 
Wayman or this defendant, it being the intention of the said Coleman 
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Wayman and this defendant for the survivor to be the owner of said 
balance, and said account was carried in said bank in the name of ‘Cole- 
man Wayman or Anna Wayman’ for that purpose, this defendant 
starting the account with a deposit therein of her own personal money 
on the 3rd day of March 1948, in the sum of $1,789.75; that after said 
account was set up this defendant and the said Coleman Wayman both 
made numerous deposits to said account of their joint earnings from the 
farm on which she and the said Coleman Wayman lived and where she 
kept house and cared for the said Coleman Wayman for many years and 
through his last illness; that under the law this defendant is entitled 
to said account and said sum is her absolute property.” 

On December 15, 1953, the case came on for trial. The court sus- 
tained the bank’s bill of interpleader. It also rendered judgment in 
favor of Anna Wayman, on her interplea and against Frank Wayman, 
administrator of the estate of Coleman Wayman, deceased, on his in- 
terplea, and found Anna Wayman to be the sole owner of the deposit 
and entitled to the balance—$6,686.65. The administrator appealed. 

The facts are that for many years Ed Wayman, Fred Wayman and 
Coleman Wayman and their sister, the respondent Anna Wayman, 
lived on a farm of 350 acres about three miles north of Princeton, Mis- 
souri. None of the Wayman brothers ever married. The respondent 
lived with them taking care of their home, an eight room house, doing 
their laundry, cooking, gardening, canning, and helping with their busi- 
ness affairs. The Wayman brothers carried their bank account in the 
Princeton State Bank as “Wayman Brothers.” Ed and Fred died prior 
to 1948. Fred died first leaving all of his property to his brothers 
Coleman and Ed. Upon Ed’s death Coleman became the owner of the 
Wayman Brothers’ account. Anna and Coleman were living on the 
farm at the time of Coleman’s death in August, 1953. Anna took 
care of her three single brothers during their last illness. 


Coleman continued to carry his account in the plaintiff bank as 
“Wayman Brothers.” The respondent Anna had her own personal ac- 
count in said bank. On March 3, 1948, Anna went to the bank, and 
after conferring with the president and cashier, the joint account was 
set up in the names of “Coleman Wayman or Anna Wayman.” The 
cashier, Bob Overton, prepared the form of the account. 


Respondent Anna then by check transferred her entire personal 
account of $1,789.75 to the joint account. Mr. Overton, the cashier 
then wrote out a check on Wayman Brothers account for the balance 
therein, $10,536.70, payable to Coleman Wayman or Anna Wayman, 
which check was signed by Coleman Wayman and returned to the bank 
for deposit in the joint account the next day, March 4, 1948. Neither 
Anna Wayman nor Bob Overton, cashier, nor John Robbins, president 


Se 
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of plaintiff bank, were permitted to testify as to what was said by any 
of them at the time the joint account was set up. Their testimony in 
that regard was offered. 

Until the death of Coleman Wayman in August, 1953, he and Anna 
Wayman both made deposits in the joint account including Anna’s 
poultry, chicken and egg money, and both wrote checks thereon. Neither 
had any other account. For many years before and up to the time the 
joint account was opened Anna wrote checks on the old “Wayman 
Brothers” account. She offered in evidence 27 of these cancelled checks. 
There was no change in the manner of doing business after the joint 
account was set up. 

In June, 1953, in a conversation with the family doctor, Dr. J. M. 
Perry of Princeton, Coleman Wayman said that he and Anna Wayman 
had a joint account and had it for some time. It was also shown that 
between the date of Coleman’s death, August 15, 1953, and September 
8, 1953 (the date appellant administrator gave notice of his claim) 
Anna drew five checks, totalling $977.79, on the joint account. These 
checks were honored by the plaintiff bank. One of them in the amount 
of $843.80 was for Coleman’s funeral expenses. 

Ten witnesses, neighbors of Anna and Coleman Wayman testified 
that Anna had lived with her said bachelor brothers on the farm for 
many years doing all the housework, laundry, cooking, gardening, can- 
ning, sewing, raising chickens, and helping the brothers in their busi- 
ness affairs, and had cared for all three of them through their final 
sickness. 

The appellant administrator contends that the court erred in finding 
that respondent, Anna Wayman, was the sole owner of the balance of 
the deposit “because the evidence does not show any intention to create 
a joint account which is payable on the death of Coleman to Anna.” 

The deposit to “Coleman Wayman or Anna Wayman” does not fall 
within the purview of Section 362.470 RSMo 1949, V.A.MS. It was 
not in “form to be paid to either, or the survivor of them.” Murphy v. 
Wolfe, 329 Mo. 545, 45 S.W.2d 1079, 1081. Thus the presumption which 
that statute gives rise to that a deposit made within its purview be- 
comes the property of the depositors as joint tenants with the attendant 
right of survivorship does not arise in the instant case. However, as 
the Murphy case says: “It may very well be that the depositor by the 
use of the words, ‘payable to herself or G. N. Wolfe,’ intended the de- 
posits to be paid to either or the survivor of them...” But there being 
no statutory presumption, the burden was upon respondent to show by 
a preponderance of the evidence that the deposits were made with the 
intention of creating a joint tenancy therein between Coleman Wayman 
and herself with the right of survivorship. 
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It seems to us that the only purpose in setting up the joint account 
was to fix it so that on the death of one it would pass to the other. That 
the bank whose cashier had set up the form of the account, so understood 
the arrangement is evidenced by the fact that after the death of Coleman 
it honored the checks written by Anna until it was stopped by appel- 
lant’s notice of September Srd. There is not a scintilla of evidence that 
the joint account was set up for any other purpose. Appellant says 
the account was set up “for convenience,” presumably to enable Anna 
to write checks. There is no basis for that contention whatsoever, be- 
cause the evidence conclusively shows that Anna had been writing checks 
on the old account of “Wayman Brothers” for many years, and also 
making deposits therein, the same as Coleman had. They both did the 
same in the joint account after they merged their personal accounts 
therein. Thus there was no change in that respect. 

In the case of Mississippi Valley Trust Co. v. Smith, 320 Mo. 989, 
9 S.W.2d 58, 63, the surviving claimant, S. S. Smith, had helped the 
deceased Caroline Frank, open the joint account, as in the instant case, 
in the names of “S. S. Smith or Mrs. Caroline B. L. Frank,” The court 
stated: 


“The transaction appears from all the evidence to have borne 
the absolute and complete ratification of Mrs. Frank during the 
several years of its continuance, and, to say the least, is strongly in- 
dicative of her intention to make a completed gift and donation of 
the account, during her lifetime, to the respondent Smith, who ac- 
quiesced in the transaction . . .” 


That statement so well applies to the case at bar. Anna helped get 
the joint account set up. Both made substantial initial deposits of their 
personal funds. The account had been in existence and used by both 
of them over five years at the time of Coleman’s death. There was a 
complete ratification by Coleman during the said period. This, “to say 
the least, is strongly indicative of his intention to make a completed gift 
and donation of the account during his lift time.” 


Last, but not least, we must keep in mind the situation that existed 
between Anna Wayman and her three bachelor brothers on that 350 
acre farm. For many, many years she worked there, as testified to by 
ten prominent and responsible people of that community. Time took 
its toll, and in addition to everything else she did, she nursed her brothers 
Ed and Fred until the end came for them. Only she and Coleman were 
left there on the farm. What Anna had done for them we know that 
Coleman knew. We know he knew to whom he must look for help and 
assistance in the home and on that farm as the shadows gathered for 
him. Anna had received nothing from the estates of Ed and Fred. It 
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is reasonable to infer from all the facts and circumstances that Coleman 
Wayman entertained the view that ‘he was morally, if not legally, obli- 
gated to Anna for the work she had done, for her ministrations and kind- 
nesses and freely and willingly intended to reward her therefor by fixing 
a joint bank account so she could have the funds in case of his death. 
His statement to the family doctor, Dr. J. M. Perry, in June before he 
died in August, 1953, that he and Anna had a joint account and had it 
for some time, is very revealing. The very statement made under the 
circumstances disclosed by Dr. Perry indicates beyond doubt that the 
fact of the joint account was of prime importance to Coleman and upper- 
most in his mind. Even if Coleman did not have a “proper conception 
of the legal meaning of a joint tenancy with all its necessary incidents,” 
as appellant says, yet if he believed he had his bank account fixed jointly 
with Anna so that if he died she could draw it; that is sufficient. It is 
the intention that controls. When he told Dr. Perry about the joint 
account Dr. Perry remarked: “That’s nice, that’s a nice way to do busi- 
ness; that’s the way my wife and I do business.” Those men understood 
each other perfectly well. They both meant they had their business 
affairs fixed to take care of the survivor. That is the layman’s common 
conception of that situation. 

Appellant repeatedly states that the account was set up “for con- 
venience only,” but fails to state what convenience. There was no evi- 
dence that the account was set up for any convenience other than for 
the convenience of the survivor. It was not for the convenience of Anna 
to have a place to deposit her money, because she already had her own 
account she had used for that purpose for many years. Neither was 
it for the convenience of Coleman to have a place to deposit his money 
because he already had his own account used many years for that pur- 
pose. It was not for the purpose of enabling Anna to write checks on 
Coleman’s account, because she had been doing that for many years 
before the joint account was opened. 

In practically all of the many cases we have read on the subject 
the money in question belonged entirely to one of the depositors. We 
are impressed with the statement of the annotator in 48 A.L.R. 189 
that: “A difference in principle exists, however, between a case in which 
the money in question belonged entirely to one of the depositors. We 
belongs in part to each. In the latter case there is a consideration for 
the agreement of each to place it in the joint account which is lacking 
where the money belongs wholly to one of the parties.” (Emphasis 
ours) . 

Why did Anna put her $1,789.75 into the joint account? What was 
the consideration? What “benefit or advantage,” (as the cases defining 
“consideration” say) was she to receive? The one advantage the evi- 
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dence points to was ‘her right to receive the balance of the account in 
the event she survived her brother. There was no other. 

Certainly it can be said that the only fair and reasonable conclusion 
to reach under all the facts and circumstances in this case is that Coleman 
and Anna, being the last ones left on the farm and very close to each 
other, sought to fix their separate accounts into one joint account so as 
to protect the survivor. If Coleman believed that he and ‘Anna had a 
joint account “and had for a long time,” as he told Dr. Perry, then he in- 
tended it that way, and for the obvoius purpose of protecting the sur- 
vivor. As we have said, there is no evidence of any other purpose, and 
the judgment of the learned trial court sustaining the interplea of Anna 
Wayman should be affirmed. It is so ordered. 


All concur. 





Foreign Corporation Unauthorized to Do 
Business in State Is Subject to 
Usury Law 


Testimony at the trial of a recent case was at odds concern- 
ing the making of a loan by a finance company. The court 
concluded after hearing all the evidence that a loan had been 
made in Arkansas by an Ohio company with a place of busi- 
ness in Louisiana. Although the finance company maintained 
it did not “do business” in Arkansas since all loan transactions 
were subject to acceptance or rejection at the company office 
in Louisiana, the court ruled that since the loan money was 
paid and the note and chattel mortgage given within a few 
minutes at the company office in Arkansas, the company, al- 
though unauthorized, was doing business in that state and thus 
the note would be cancelled because the rate of interest on the 
loan was usurious under Arkansas statute. Public Loan 
Corporation v. Stanberry et al; Supreme Court of Arkansas, 
272 S.W. 2d 694. The opinion of the court is as follows: 


McFADDIN, J.—This is a suit instituted by appellees (Stanberry 
and wife) to cancel—on the grounds of usury—a note and mortgage 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1589. 
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they executed to appellant, Public Loan Corporation. The complaint 
filed January 21, 1953, alleged: 

“Plaintiffs further state that on the 26th day of June, 1952, the 
plaintiffs negotiated for and received a loan from the defendant corpora- 
tion in the principal sum of $300.00 evidenced by a promissory note 
of that date which they executed in favor of said defendant, together 
with a chattel mortgage on their household furniture, and that the 
defendant corporation in making the loan required that said $300.00 
be paid in eighteen equal monthly installments of $22.25, making a total 
of $400.50 which was to be paid by the plaintiffs over the 18 month 
period.” 

The defenses offered below and urged here for reversal are: 

(1) The corporation holding the note was and is a foreign corpora- 
tion without agent in Arkansas upon whom process could be served. 

(2) The loan was consummated in Louisiana and valid under the 
laws of that State. 

(3) The decree rendered is void because the wrong corporation was 
sued. 


The evidence is in hopeless conflict. Stanberry and his wife testified 
that on June 26, 1952, they went to a place of business on Block Street, 
in Fayetteville, Arkansas, at which there was a sign which read: “Public 
Loan Corporation,” They had previously borrowed $125 at the same 
place; and Stanberry testified that on June 26th, Mr. Al Smith was in 
charge at the place of business on Block Street and made the loan. 
The Stanberrys testified that they signed the note and mortgage here 
involved, and also other papers, and “in a second” Mr. Smith delivered 
to them a check for $270 as proceeds of the loan. The Stanberrys em- 
phasized that there was no delay, and that the entire transaction— 
from the application for the loan until the delivery of the check—was 
consummated in a matter of minutes. 

A photostatic copy of the loan statement given the Stanberrys was 
introduced in evidence. It reflects that the Stanberrys borrowed $300 
on June 26, 1952, from “Public Loan Corporation, 111 North Second 
Street, Monroe, Louisiana;” and that the agreed rate of interest was: 


“340% a month on that part of the unpaid principal balance 
of any loan not in excess of $150, and 244% a month on any re- 
mainder of such unpaid principal balance.” 


The loan statement quotes what purports to be Sec. 12 of the 
Louisiana Small Loans Law, LSA-R.S. 6:583. Under this statement 
the Stanberrys were required to pay $22.23 per month for eighteen 
months. This would be a total of $400.14 for a $300 loan; and is clearly 
usurious under the Arkansas law. See Art. 19, Sec. 13 of the Arkansas 
Constitution; and see also Strickler v. State Auto Finance Co., 220 
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Ark. 565, 249 S.W.2d 307, and Winston v. Personal Finance Co. of Pine 
Bluff, 220 Ark. 580, 249 S.W.2d 315. 

The defendant’s witness, Mr. Al Smith, testified that there were 
at least three loan companies doing business at the same place on Block 
Street in Fayetteville, being Public Loan Corporation (an Arkansas 
corporation); Public Loan Corporation of Fayetteville; and Public 
Finance Corporation (State of incorporation not given). Mr. Smith 
testified that in June, 1952, the Stanberrys owed Public Loan Corpora- 
tion of Fayetteville a balance of $372; that this was re-financed by two 
loans, being one for $125 with Public Loan Corporation (an Arkansas 
corporation); and the other for $300 from Public Loan Corporation 
(an Ohio corporation doing business at Monroe, Louisiana), and being 
the appellant in this case. Mr. Smith testified that the Stanberrys 
received from the re-financing transaction in June, 1952, only the sum 
of $88.65, rather than the $270, as stated by the Stanberrys. Mr. Smith 
also testified that the $800 loan application, and the papers here involved, 
were signed by the Stanberrys in Fayetteville, but were forwarded by 
him to Monroe, Louisiana, for acceptance or rejection; and that the 
$300 note here involved was a transaction consummated in Louisiana 
under the Louisiana Small Loans Act. 

Thus the Chancery Court was confronted with the problem of de- 
ciding which version of the facts to adopt: i. e., the plaintiff’s, who 
testified to a completed loan of $300 on June 26, 1952, in Fayetteville, 
Arkansas; or the defendant’s whose witness, Smith, testified to a re- 
financing arrangement finally consummated in Louisiana. And on the 
conflicting evidence, the Chancellor—who heard all the testimony ore 
tenus and saw the witnesses—decided for the plaintiffs. The decree 
recites: 


“That the defendant is a corporation organized under the laws 
of Ohio and is not authorized to do business in the State of Arkansas. 

“The Court further finds that the defendant made a loan to the 
plaintiffs in the sum of $300.00 on June 26, 1952, evidenced by a 
promissory note secured by a chattel mortgage, and that the in- 
terest charged in said note is usurious and by reason thereof said 
note and chattel mortgage securing same should be declared void.” 


A careful study of the case and a reading of the entire record fail 
to convince us that the Chancellor’s findings are against the preponder- 
ance of the evidence. So we affirm the decree on the factual issues; 
and with the facts settled, the law is clear. 

We have a foreign corporation—Public Loan Corporation, an Ohio 
corporation—with a place of business in Monroe, Louisiana, but un- 
domesticated in Arkansas. Mr. Al Smith at the Public Loan Corpora- 


1 That the Ohio corporation is undomesticated in Arkansas was abundantly shown, if not 
conceded. 
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tion office on Block Street in Fayetteville, Arkansas, as the agent of this 
undomesticated corporation, made and consummated the $300 loan to 
the Stanberrys by having the papers signed in Arkansas and the money 
paid in Arkansas in a matter of seconds. This clearly constitutes the 
doing of business in Arkansas by an undomesticated foreign corpora- 
tion. See Clark v. J. R. Watkins Co., 115 Ark. 166, 171 S.W. 136; Dean 
v. Caldwell, 141 Ark. 38, 216 S.W. 31; Vaccinol Products Corp. v. State, 
203 Ark. 302, 156 S.W.2d 250, and Chapman Chemical Co. v. Taylor, 
215 Ark. 630, 222 S.W.2d 820. The facts here—as regard intra-state 
transactions—are entirely different from the facts held to be interstate 
commerce in such cases as: Scruggs v. Scottish Mtg. Co., 54 Ark. 566, 
16 S.W. 563; Davis & Worrell v. General Motors Acceptance Corp., 153 
Ark. 626, 241 S.W. 44; Linograph Co. v. Logan, 175 Ark. 194, 299 S.W. 
609, and Security Trust Co. of Freeport, Ill. v. Martin, 178 Ark. 518, 
12 S.W.2d 870. 


Mr. Al Smith, the one transacting such business for such foreign 
corporation, as such agent, was properly served with process under 
§ 27-347 and § 27-350, Ark. Stats.; and the Ohio corporation, the ad- 
mitted payee of the $300 note, was properly in court on a transaction 
consummated in Arkansas and clearly usurious under the Arkansas law. 


Such result makes it entirely unnecessary for us either (a) to con- 
sider whether the various corporations? were used as a cloak for usury; 
or (b) to consider the similarity of this case to that of Public Loan 
Corporation v. Weaver, Ark., 270 S.W.2d 888. 


Affirmed. 


2 It was admitted by Mr. Al Smith that three such corporations used the same office in 
Fayetteville, being Public Loan Corporation of Fayetteville; Public Loan Corporation 
(an Arkansas corporation); and Public Finance Corporation (State of incorporation not 
given) . In addition to these, there is the appellant in this case, being Public Loan Corpora- 
tion, an Ohio corporation doing business in Monroe, Louisiana. We take judicial notice 
of the public records required to be kept. See State ex rel. Attorney General v. State 
Board, 195 Ark. 222, 112 S.W.2d 18; and Kelley v. Carter, 216 Ark. 491, 226 S.W.2d 53. 
Such records in the office of the Secretary of State disclose the following: 


(a) Public Finance Company is a California corporation, domesticated in Arkansas 
on August 20, 1952; 


(b) Public Finance Corporation is an Arkansas corporation, chartered April 27, 1951; 
(c) Public Loan Corporation is an Arkansas corporation, chartered March 9, 1951; 


(d) Public Loan Corporation of Fayetteville is an Arkansas corporation, chartered 
April 8, 1951; 

(e) Public Loan Corporation of Little Rock is an Arkansas Corporation, chartered 
April 3, 1951; 


(f) Public Loan Corporation of Pine Bluff is an Arkansas corporation, chartered 
April 8, 1951; and 


(g) Public Loan Corporation of Texarkana is an Arkansas Corporation, chartered 
April 3, 1951, with name changed on November 1, 1954, to “Public Loan Corpora- 
tion of Ninth Street.” 
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Further Restrictions Against Bank’s 
Practicing Law 


The holding of a lower court concerning the illegal prac- 
tice of law by a bank, reported at 70 BANKING Law JOURNAL 
707 (December 1958), has been extended by the Arkansas 
Supreme Court. The state Bar Association had brought 
suit against the Union National Bank of Little Rock and had 
succeeded in having the bank permanently restrained from: 

“1. The drafting, re-drafting or modification of wills or other 
testamentary instruments. 

“2. The preparing of motions, pleadings or other instruments 
to be filed in court and the appearing in court on behalf of any 
beneficiary of a fiduciary estate, any co-trustee, co-executor, co- 
administrator or other person other than the defendant itself, 
either in its individual or in some fiduciary capacity. 

“8. The advising of any persons as to matters of law other 
than the defendant itself, either in its individual or in some fidu- 
ciary capacity.” 

The Bar Association believed there was other activities of 
the bank which constituted the illegal practice of law, however, 
and it appealed from the lower court decision for an extension 
of this ruling. The Supreme Court ruled the bank should also 
be restrained from probating: 

“ ... a will when it has been named executor therein, the 
preparation of notices, . . . , motions, precedent for orders, and all 
other pleadings and instruments which are required to be filed 
in probate court or chancery court, or which become necessary 
or advisable in the administration of an estate or trust, whether 
the defendant be acting as executor, administrator, guardian for 
an incompetent, or otherwise in a trust relationship.” 


Arkansas Bar Association v. Union National Bank of 
Little Rock, Supreme Court of Arkansas, 273 S.W.2d 408. 
The opinion of the court is as follows: 


WARD, J.-—This suit was instituted by the Bar Association of 
Arkansas, acting through its proper committee [joined by the local Bar 
Association of Pulaski County] to enjoin the Union National Bank of 
Little Rock from engaging in the unauthorized practice of law. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 127 
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After hearing testimony relative to certain activities on the part 
of the Bank alleged to constitute unlawful practice, the Chancellor sus- 
tained appellant’s contentions as to certain activities and rejected their 
contentions as to certain others. This appeal seeks to reserve the decree 
as to the activities held by the Chancellor not to constitute unauthorized 
practice. 


Appellee is a banking corporation organized under the National 
Bank Act and is authorized thereunder, 12 U.S.C.A. § 248, to act as 
personal representative of decedents’ estates, of minors’ and incom- 
petents’ persons and estates, to act as trustee of property held in trust, 
and otherwise to act generally in a fiduciary capacity. The Bank has 
two full time employees who are licensed attorneys and who look after 
all trust and estate matters as indicated above, and, generally speaking, 
these attorneys prepare all related orders, petitions, and other instru- 
ments, and make all necessary presentations of the same in the Probate 
and Chancery Courts. 


Although considerable testimony was introduced before the Chan- 
cellor it is not brought forward in the record. In lieu thereof both sides 
have agreed that the narrative statement [copied in the record] of one 
of the Bank’s attorneys fairly represents the factual situation with which 
we are dealing. In addition to the decree, which is shown in the record, 
the Chancellor made a somewhat exhaustive finding of facts and law, 
designated as his “Opinion” which likewise is in the record, and there 
is no contention that the factual situation contained in the “Opinion” 
is not correct. 


The complaint sets forth numerous activities on the part of the 
Bank incident to the handling [through its attorneys] of trust and 
estate matters, and the Chancellor, in his “Opinion,” considered these 
activities separately and concluded which activities amounted to un- 
lawful practice of law and which did not. The “Opinion” groups the 
aforesaid activities under three classifications, as follows: (1) Drafting 
of wills; (2) Drafting of trust instruments; and, (3) Preparation of 
pleadings and instruments and making appearances in Probate and 
Chancery Courts. 


Since the Chancellor based some of his conclusions on a premise or 
rule with which we do not agree, we likewise do not agree with some 
conclusions reached. However, before evaluating the respective con- 
tentions, we deem it expedient and helpful to announce certain general 
conclusions which we have reached, and which, we think, will help to 
clarify the points of disagreement between the parties hereto. Some of 
the general conclusions set out below are not controverted but others, 
as will be indicated, have been arrived at after careful consideration of 
decisions in other jurisdictions. 
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One. Corporations Cannot Practice Law. Section 1, Act 182 of 1929, 
now appearing as Ark.Stats., § 25-205 reads as follows: 

“Tt shall be unlawful for any corporation or voluntary associa- 
tion to practice or appear as an attorney at law for any person 
in any court in this State or before any judicial body, or to make 
it a business to practice as an attorney at law for any person in 
any of the said courts or to hold itself out to the public as being 
entitled to practice law, or to tender or furnish legal services or 
advice, or to furnish attorneys or counsel, or to render legal servi- 
ces of any kind in actions or proceedings of any nature or in any 
other way or manner, or in any other manner to assume to be 
entitled to practice law or to assume or advertise the title of law- 
yer or attorney, attorney at law, or equivalent terms in any 
language in such manner as to convey the impression that it is 
entitled to practice law, or to furnish legal advice, service or 
counsel, or to advertise that that either alone or together with or 
by or through any person, whether a duly and regularly admitted 
attorney at law, or not, it has, owns, conducts or maintains a law 
office or any office for the practice of law, or for furnishing legal 
advice, services or counsel.” 

Nor can the corporation do indirectly what it is forbidden to do 
directly. 

“The fact that any officer, trustee, director, agent, or employee 
shall be a duly and regularly admitted attorney at law shall not be 
held to permit or allow any such corporation or voluntary associa- 
tion to do the acts prohibited herein nor shall such fact be a 
defense upon the trial of any of the persons mentioned herein for 
a violation of the provisions of this act.” (§ 25-208). 

Two. An Individual Can Practice Law for Himself. It is generally 
conceded that an individual who is not a licensed attorney can appear 
in the courts and engage in what is commonly conceded to be practicing 
law provided he does so for himself and in connection with his own 
business. A corporation may also represent itself in connection with 
its own business or affairs in the courts of this state provided it does so 
through a licensed attorney. This is specifically provided in Section 5 
of the above mentioned Act now appearing as Ark Stats. § 25-209. It 
further appears clear to us that under the above statute the attorney 
representing a corporation may be a full time employee of the bank. 

Three. A Trustee or Personal Representative Does Not Act for Him- 
self. It is our conclusion, after reviewing many decisions of other 
jurisdictions and from a study of our own statutes, that an individual 
or a corporation such as the appellee here is not looking after its own 
business when, acting as an administrator, an executor, guardian or in 
a similar fiduciary capacity, it undertakes to use the processes of the 
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courts of this state in administrating and settling the affairs of its cestui 
que trust. Stated specifically we hold that a person who is not a 
licensed attorney and who is acting as an administrator, executor or 
guardian cannot practice law in matters relating to his trusteeship on 
the theory that he is practicing for himself. Again we hold specifically 
that the appellee corporation although acting through an employee, 
who is a licensed attorney, cannot practice law in the Probate and 
Chancery Courts on the theory that it is handling its own business. The 
very term itself it seems to us implies that a trustee or personal repre- 
sentative is not acting for himself and in connection with his own busi- 
ness affairs but on the contrary is acting for others who ordinarily would 
be the beneficiaries. 

Appellee, in support of the view contrary to the one we have ex- 
pressed above, cites authorities which it is contended hold that trustees 
and personal representatives can practice law in connection with trust 
affairs on the ground that they are practicing for themselves. Among 
the cases relied on by appellee in support of its view are Judd v. City 
Trust & Savings Bank, 133 Ohio St. 81, 12 N.E.2d 288, Detroit Bar 
Ass’n v. Union Guardian Trust Co., 282 Mich. 216, 276 N.W. 365, 
Groninger v. Fletcher Trust Co., 220 Ind. 202, 41 N.E. 2d 140, and 
Merrick v. American Security & Trust Co., 71 App.D.C. 72, 107 F.2d 
271. We have examined the holdings in these cases along with the 
statutes and reasoning upon which the conclusions were based, and it 
is sufficient here to say, particularly in view of what we later say, that 
we find nothing which binds us to adopt appellee’s view in this con- 
nection. 

The view which we have taken in this matter has been approved 
in other jurisdictions. The issue before us was discussed in In Re 
Otterness, 181 Minn. 254, 232 N.W. 318, 319, 73 A.L.R. 1319, where 
the court used this language: 


“The probate courts of this state are courts of record with 
exclusive original jurisdiction over the estates of deceased persons 
and persons under guardianship. Conducting proceedings in those 
courts constitutes practice of law.” 

Again the court said: 

“An executor, administrator, or guardian, as such, has no right 
to conduct probate proceedings, except in matters where his per- 
sonal rights as representative are concerned, as, for instance, 
where his account as representative is in question, or misconduct 
is charged against him as representative.” 

In People ex rel. Committee on Grievances of Colorado Bar Ass’n 
v. Denver Clearing House Banks, 99 Colo. 50, 59 P.2d 468, 470, where 
a similar issue was under consideration the Court said: “Corporations 
shall not practice law. The practice of drafting wills, living trust 
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indentures and life insurance trust agreements is the practice of law and 
counsel for executors and trustees named therein may not act as counsel 
for their testators or creators.” 


Four. Invoking the Process of a Court of Record Amounts to Prac- 
ticing Law. It has been said in many opinions that it is not possible 
to give a definition of what constitutes practicing law that is satisfactory 
and all inclusive, and we make no such attempt. We do hold however 
that when one appears before a court of record for the purpose of trans- 
acting business with the court in connection with any pending litigation 
or when any person seeks to invoke the processes of the court in any 
matter pending before it, that person is engaging in the practice of 
law. To us this conclusion is obvious. Courts are constituted for the 
purpose of interpreting and administrating the laws passed by the law 
making body and the rules announced by the judiciary, and they must 
necessarily be governed in their operation by rules of procedure. At- 
torneys are officers of the court and are able by special training and 
practice to know the law and rules of procedure, and are thereby in 
position to render a service to the court. Therefore any one who assumes 
the role of assisting the court in its process or invokes the use of its 
mechanism is considered to be engaged in the practice of law. The 
case of Judd, supra, Detroit Bar Ass’n, supra, along with other decisions, 
are in conformity with this view. In Grand Rapids Bar Ass’n v. Denk- 
ema, 290 Mich. 56, 287 N.W. 377, 379, the Court, quoting from another 
authority used this language: “‘In a case in court, determination of 
the steps to be taken and control of procedure and proceedings to en- 
force the remedy are exclusive functions of an attorney-at-law, where 
a party does not appear in his own person.’” 


We make it clear at this point that we are not holding that other 
activities aside from appearing in court do not constitute practicing 
law. It is uniformly held that many activities, such as writing and 
interpreting wills, contracts, trust agreements and the giving of legal 
advice in general, constitute practicing law. 


Five. The Practice of Law is Regulated by the Judiciary. Amend- 
ment No. 28 to our Constitution reads: “The Supreme Court shall 
make rules regulating the practice of law and the professional conduct 
of attorneys.” In the case of People ex rel. Chicago Bar Ass’n v. Good- 
man, 366 Ill. $46, 8 N.E.2d 941, 944, 111 A-L.R. 1, in considering this 
question, the court stated: 


“The power to regulate and define the practice of law is a 
prerogative-of the judicial department as one of the three divisions 
of the government created by article $ of our Constitution.” 


As a correlation to the above pronouncement it follows that in this 
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state the judiciary would also have the right to say what constitutes 
the practice of law. 

In many jurisdictions, as in this state, the judiciary has on occasions 
apparently given approval to certain enactments by the legislative body, 
but these enactments are considered to be in aid of the judicial preroga- 
tive to regulate the practice of law and not to be in derogation thereof. 


In the light of and with the aid of the above mentioned pronounce- 
ments we now proceed to consider the holdings and the decree of the 
lower court in the case under consideration. First, however, we affirm 
that we are in entire agreement with the Chancellor when he stated that 
the reputation of the Union National Bank is beyond question and that 
its attorneys referred to herein are recognized as outstanding attorneys 
in the field of probate and trust law, and that the past record of the 
Bank as disclosed by the evidence indicates that all trust matters en- 
trusted to its care by the public have been and will be in safe and 
competent hands. 

In the Chancellor’s “Opinion” he enumerated the specific activities 
which were alleged to constitute the unlawful practice of law. They 
are: “Drafting and preparation of trust agreements; The giving of ad- 
vice as to the law in connection with estates and trusts; The prepara- 
tion and filing of pleadings, motions, orders and other imstruments in 
Probate and Chancery Courts and the appearing in those courts in 
connection with estates, guardianships and trusts; The drafting and 
preparation of contracts, leases, notes, mortgages, deeds, bills of sale 
and other papers in connection with the handling of property com- 
prising a part of fiduciary estates; Advertising itself publicly as being 
engaged in the practice of law.” Following this it was stated by the 
Chancellor that all of the enumerated activities are generally held to 
constitute the practice of law “if they were performed by one not 
authorized to practice law for the benefit of another.” 

If it is conceded that the Chancellor stated all of the questioned 
activities on the part of the Bank and if we agree with the Chancellor 
that they amounted to “practicing law,” then this opinion need not be 
further extended in view of our pronouncement number “Three” above. 
However we deem it pertinent to take note of a matter mentioned in 
the “Opinion” but not in the decree. The Chancellor found that ap- 
pellee regularly advertised in newspapers and by other means its serv- 
ices as trustee, executor, etc., where it was specifically recommended 
to the readers that the public consult with their attorneys though the 
Bank did not hold itself out as being authorized to perform legal serv- 
ices in general. The Chancellor further found that the advertisements 
were of such a nature that the general public might get the impression 
that the Bank was actually advertising its legal services in the matters 
of administrations and trusts and that the attorneys for appellee had 
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admitted that it was most difficult to avoid giving advice as to the law 
when they consulted with customers of the Bank who came to them 
in response to said advertisements, although said attorneys were care- 
ful not to do so. The Chancellor refused to enjoin appellee from so 
advertising and we think he was right. As we interpret the Chancellor’s 
finding regarding the contents of the advertisements [which do not 
appear in the record], appellee purported to advise people to consult 
with their own attorneys—not with appellee’s attorneys. Appellant 
complains that appellee “holds itself out to the public as being ready, 
willing and able to perform” enumerated acts which do constitute un- 
authorized practice of law, and asked that appellee be restrained from 
doing so. From the record before us we cannot say the advertisements 
substantiate this allegation. However, in the public interest and in 
the hope of forestalling similar controversies in the future, we deem it 
advisable to re-emphasize, in the language of Ark.Stats. § 25-205 copied 
above, that appellee is not permitted to “. . . advertise the title of 
lawyer or attorney, attorney at law, or equivalent terms in any language 
in such manner as to convey the impression that it is entitled to practice 
law, or to furnish legal advice, service or counsel, or to advertise that that 
either alone or together with or by or through any person, whether a 
duly and regularly admitted attorney at law, or not, it has, owns, con- 
ducts or maintains a law office or any office for the practice of law, or 
for furnishing legal advice, services or counsel.” 

The decree from which this appeal comes permanently restrains 
appellee from: 


“1. The drafting, re-drafting or modification of wills or other 
testamentary instruments. 

“2. The preparing of motions, pleadings or other instruments 
to be filed in court and the appearing in court on behalf of any 
beneficiary of a fiduciary estate, any co-trustee, co-executor, co- 
administrator or other person other than the defendant itself, 
either in its individual or in some fiduciary capacity. 

“3. The advising of any persons as to matters of law other 
than the defendant itself, either in its individual or in some 
fiduciary capacity.” 

We are in accord with this portion of the decree and it is therefore 
affirmed. 
The decree refused to restrain appellee from probating. 


. a will when it has been named executor therein, the 
preparation of notices, inventories, accounts, motions, precedent 
for orders, and all other pleadings and instruments which are 
required to be filed in probate court or chancery court, or which 
become necessary or advisable in the administration of an estate 
or trust, whether the defendant be acting as executor, administra- 
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tor, guardian for an incompetent, or otherwise in a trust relation- 

ship.” 

We are not in agreement with this portion of the decree and it is 
hereby reversed, except as it applies to “inventories” and “accounts,” 
which words we emphasized above. Appellee, of course, has a right 
to use its books and facilities to compile data necessary to the drafting 
of said instruments and to actually prepare and draft the same. It is 
the presentation of said instruments in court and the invocation of 
the court’s processes thereon and not the preparation thereof that 
constitutes the unauthorized practice of law. 

Accordingly the decree of the trial court is affirmed in part and 
reversed in part. 

The CHIEF JUSTICE dissents in part. 





Consideration For Note Held Illegal 


The G. I. Bill of Rights (Servicemen’s Readjustment Act) 
provides that the purchase price of a home shall not exceed 
the appraised valuation if a veteran purchaser is to qualify 
for a veteran’s loan. A jury decided that a veteran who had 
obtained such a loan paid more than the appraised valuation 
and that therefore a note given by him for the excess over 
this valuation was given for illegal consideration and was 
thus unenforceable. This decision was upheld by an appellate 
court. Veino v. Bedell, Supreme Court of New Hampshire, 
109 A.2d 555. The opinion of the court is as follows: 


Assumpsit, to recover a loan of $1,000, an account rendered of $895 
and a promissory note for $3,000 with interest on all three claims. It 
was agreed that the defendants, hereinafter referred to as the defendant, 
owed the plaintiff the loan of $1,000 and that the plaintiff owed the 
defendant $556.11. The defendant denied owing the account rendered 
and filed a set-off in the amount of $2,072.70. The defendant admitted 
the execution of the promissory note for $3,000 but filed a special plea 
that it was given for an illegal consideration. Trial by jury resulted 
in a verdict for the plaintiff in the amount of $756.99. Plaintiff’s bill 
of exceptions to the Court’s instructions to the jury was allowed and 
transacted by Wescott J. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 348 
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The plaintiff agreed to sell and the defendant, a veteran, agreed to 
buy a dwelling and garage building for $13,000 to be financed by a so- 
called G. I. loan. The bank would loan only $10,000 based on the ap- 
praisal of $11,000 made by the Veterans’ Administration. The loan 
application was then amended to the $10,000 figure and the transaction 
completed at the bank. Thereafter on the same day the parties returned 
from the bank to the dwelling, the plaintiff asked the defendant to sign 
a $3,000 demand note. The plaintiff said this was for an additional 
cash loan to enable the defendant to finance his garage business. The 
defendant claimed that it was requested and given in part payment 
of the real estate transaction. After he had entered the agreement to 
buy the defendant sold his business in California and moved all of his 
belongings to the New Hampshire dwelling. He finally changed the 
form of the note to be payable in three years and signed the note. Other 
facts appear in the opinion. 

James I. Hines, Hillsboro, for plaintiff. 

R. Wayne Crosby, Hillsboro, and George F. Nelson, Milford, for 
defendant. 


KENISON, C. J.—The Servicemen’s Readjustment Act of 1944 as 
amended, popularly referred to as the G. I. Bill of Rights, provides in 
effect that the purchase price paid or to be paid by the veteran for a 
home or business shall not exceed the reasonable value as determined by 
the appraisal of the Veterans’ Administration. 38 U.S.C.A. § 694a (a) 
(3) and § 694c(4); American Law of Veterans (supp.) § 412. The 
obvious purpose of the statute was to protect the veteran from acquiring 
property at an excessive price. Young v. Hampton, 36 Cal. 2d 799, 
228 P.2d 1, 19 A.L.R.2d 830; Karrell v. United States, 9 Cir., 181 F.2d 
981. If the vendor is not willing to sell the property at the appraisal 
value and exacts a promissory note from the veteran for an additional 
sum, the consideration is illegal and the note is unenforceable. An- 
notations 19 A.L.R.2d 836. 

If the consideration for the note was a loan, the note was valid in 
all respects but if it was a side agreement for an excess payment for the 
real estate it was a wholly illegal consideration and the note was un- 
enforceable. Burque v. Brodeur, 85 N.H. 310, 313, 158 A. 127; Restate- 
ment, Contracts, § 512, comment d; 6 Corbin, Contracts, § 1536, p. 
1063. The jury was so instructed but the plaintiff claims that illegality 
of consideration is an affirmative defense which must be proven by the 
defendant and that the instructions in that regard were incomplete and 
misleading. 

The Uniform Negotiable Instruments Law provides that “Every 
negotiable instrument is deemed prima facie to have been issued for a 
valuable consideration .. . .” R.L. c. 366, § 24. Section 28 provides that 
“Absence or failure of consideration is matter of defense as against any 
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person not a holder in due course.” Prior to the enactment of this law 
it was not clear whether the burden of proof, as distinct from the bur- 
den of going forward with the evidence, rested upon the defendant. 
Coburn v. Odell, 30 N.H. 540; Shaw v. Shaw, 60 N.H. 565. The modern 
rule construing sections 24 and 28 together places the burden upon the 
defendant. The rule has been well stated in 4 Williston, Contracts 
(Rev. ed.) § 1146 as follows: “It is clear that under this section [section 
28], taken in connection with section 24, that whatever may have been 
the rule prior to the enactment of the Statute, the burden, not only of 
introducing some evidence of lack of consideration but of ultimately 
proving such lack, is thrown upon the defendant.” This view is sup- 
ported by the overwhelming weight of authority. Brannan, Negotiable 
Instruments Law (7th ed.) p. 485; Britton, Bills and Notes, § 99; 
Leonard v. Woodward, 305 Mass. 332, 25 N.E.2d 705, 127 A.L.R. 999. 
Illegal consideration stands on the same basis as lack of consideration 
and is likewise an affirmative defense upon which the defendant has 
the burden of proof. See 5 Williston, Contracts, § 1630A. 

The plaintiff's exception to the Court’s charge was as follows: “I'd 
like to except to the charge of the Court that the burden of proof is 
on the plaintiff to show his right to the sum of $3,000. We say that 
the $3,000 promissory note signed by the parties for value received is 
prima facie evidence of the payment of that sum, and that the jury 
should be instructed that it is the duty of the defendants to prove that 
the plaintiff is not entitled to the sum.” The Court instructed the jury 
that the burden of proof was generally on the plaintiff but that there 
was a “different application” in this case and that “the burden of proof 
is upon the party who asserts a claim.” They were also told that if 
the note was given in part payment for the real estate “as contended 
by the defendants” the plaintiff is not entitled to recover on it, and that 
“the issue for you to decide there is whether or not the note was given 
in part payment for the real estate.” While the Court did not instruct 
the jury in the specific language of R.L. c. 366, § 28 and was not re- 
quested to do so, the plaintiff had the benefit of equivalent instructions. 
Similar instructions were upheld in a comparable case. Leonard v. 
Woodward, 305 Mass. 332, 338, 25 N.E.2d 705, 127 A.L.R. 999. See 
Glidden v. Public Service Company, 88 N.H. 4, 8, 183 A. 865. Con- 
sidering the charge as a whole there is no reason to believe that it was 
misleading to the jury or prejudicial to the plaintiff’s claims. 

Judgment on the verdict. 

All concurred. 








COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Kouiz, Jn.. Member New York Bar 


Letter from the Editor concerning recent court decisions, statutes and 
opinions in the field of trust receipts, conditional sales and chattel mortgages. 





TRUST RECEIPTS— 
UNIFORM ACT 

It seems necessary inthis 
relatively new feature to 
call to the attention of our 
readers the fact that the 
Uniform Trusts Receipts Act 
which has made rather slow 
headway in being accepted, 
has now been enacted in 32 
States, Hawaii and Alaska. 


One of the primary virtues 
of the Act is that it pro- 
vides an easy and inexpen- 
Sive way for banks and fin- 
ance companies to put notice 
of a secured transaction on 
the public records. Filinga 
short form Statement of 
Trust Receipt Financing 
which can be done for a dol- 
lar in most states serves as 
public notice of the lend- 
er's interest in property 
in the hands of the borrower 
during a stipulated period. 


The Act incidentally is 
recommended by the American 
Bar Association and has re- 
ceived a “better banking 
laws" recommendation by the 
American Bankers Associa- 
tion. 


TRUST RECEIPTS— 
FOREIGN LAW 

Speaking of trust receipts 
brings to mind an important 
New York case which was 
handed down recently by the 
United States Court of Ap- 
peals in the Second Circuit. 
The court refused to accept 
the contention of a trustee 
in bankruptcy that under 
New York law a trust receipt 
is valid only if issued in 
the state where the goods 
are to be imported. It ruled 
the statute dealing with 
trust receipts is not that 
restrictive. 

In addition the court 
found that the validity of 
the entire security arrange- 
ment was to be governed by 
the law of the Phillipine 
Islands where the goods were 
located. Under such law a 
trust receipt is a perfectly 
valid security instrument. 
It is of interest to note 
that attorneys for several 
of the large New York banks 
joined the case as "friends 
of the court" and supported 
the conclusion reached by 
the court. Barrett v. The 
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Bank of the Manhattan Com- 
pany, United States Court 
of Appeals, Second Circuit, 
December 20, 1954. 


CONDITIONAL SALE— 
ACTUAL NOTICE 

In the realm of contract 
law it is not always the fact 
that notice of a transaction 
has been put on the public 
records that makes the dif- 
ference. A recent case il- 
lustrates that courts rec- 
ognize "actual notice" of a 
conditional sale even though 
the transaction was not re- 
corded. 


When a conditional buyer 
defaulted on a note, the 
plaintiff attached a com- 
bine which was the subject 
of the conditional sale. 
The conditional seller in- 
tervened and claimed his 
lien was prior to the lien 
created by the attachment 
even though the sale was not 
recorded in the state where 
the combine was located and 
had been attached. The sell- 
er was able to prevail when 
he proved that the plaintiff 
had been present at discus- 
sions of the conditional 
sale contract and thus had 
actual notice of the sell- 
er's interest. Lewis v. 
Willingham, Missouri Court 
of Appeals, January 20, 
1955. 


CHATTEL MORTGAGE— 
INSURABLE INTEREST 
It is of great importance 
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for institutions dealing in 
chattel mortgages to make 
certain their mortgage forms 
contain provisions giving 
them adequate insurance pro=- 
tection. A mortgagee in 
Colorado learned to its dis- 
may that a mortgage it held 
on some restaurant equip- 
ment which was destroyed 
by fire did not contain a 
loss=-payable clause in its 
favor. 


The mortgagor had not as-=- 
Signed its interest to the 
mortgagee and had not infact 
taken timely steps to re- 
cover from the insurance 
company. This gave the mort- 
gagee no way it could re- 
cover for the loss of the 
mortgaged property. Capital 
Fixture & Supply Co. v. Na- 
tional Fire Insurance Co. of 
Hartford, Colorado Supreme 
Court, January 24, 1955. 


This brings to mind an- 
other recent case where the 
holder of a chattel mortgage 
was not able to recover when 
the mortgaged property was 


damaged. In this case a 
mortgaged car was taken to 
Mexico and was damaged 


there. The insurance company 
was not required to reim- 
burse the mortgagee since 
the terms of the policy pro- 
vided the car was insured 
only while in the United 
States or Canada. 


It is important to realize 
the court upheld the insur- 
ance company's position even 
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though there was a clause in 
the policy which stated that 
the mortgagee's rights would 
not be affected by any act of 
the mortgagor. U. S. Trust 
and Guaranty Company v. West 
Texas State Bank of Snyder, 
Texas Court of Civil Ap- 
peals, October 22, 1954. 


RECENT BOOKS 
Two new text books and a 
handbook have been published 
recently concerning matters 
directly treated by this 
feature. From their titles 
it appears our readers may 
find them of interest: 
Aigler, Ralph & Stein- 
heimer, Roy. Cases on the 
law of Bills and Notes 2d 
ed. St. Paul, West, 1955. 
Sturges, W. A. Cases and 
Materials on The Law of 
Credit Transactions. 4th 
ed. St. Paul, West, 1955. 
National Consumer Fin- 
ance Association Law 
Forum. Bankruptcy Hand- 
book for Finance Company 
Attorneys, Washington. 
The Assn. 1955. 


CHATTEL MORTGAGE— 
SECURITY 

Financial institutions 
Simply cannot check too 
carefully with their attor- 
neys to make certain the 
terms of the chattel mort- 
gages they hold meet neces- 
sary legal and statutory 
requirements. A very good 


example of what happens when 
such terms are not thorough- 
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ly checked has appeared in 
an Indiana case. 

An Indiana statute pro- 
vides that a mortgage may 
give the mortgagor the right 
to sell mortgaged goods pro- 
viding he applies the pro- 
ceeds to the mortgage debt. 
Where a mortgage did give 
the mortgagor the right to 
sell but did not require an 
application of the proceeds 
to the debt, a court ruled 
that the mortgage was in- 
valid as against the mort- 
gagor's trustee in bank- 
ruptcy. This meant, of 
course, that the mortgagee 
had no effective security 
against the bankrupt mort- 
gagor and was therefore only 
@ general creditor. Ed 
Hughes Furniture Co., Inc. 
v. Caughan, United States 
Court of Appeals, Seventh 
Circuit, February 3, 1955. 


CHATTEL MORTGAGES— 
NOTE ON TITLE 

Two cases have been re- 
ported from the deep South 
recently dealing with the 
subject of noting a chattel 
mortgage lien on the cer- 
tificate of title to a 
mortgaged automobile. The 
Virginia case held that a 
finance company could not 
assert a lien of its chattel 
mortgage against an innocent 
purchaser from the mortgagor 
-dealer even though a nota- 
tion of the mortgage was 
made on the certificate of 
title to the car as required 
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by statute. Th reason for 
this ruling was that it 
would be unfair for the fin- 
ance company to prevail 
against the purchaser where 
the company knew the car was 
held by the dealer for sale 
in the usual course of busi- 
ness. General Credit, Inc. 
ve. Winchester, Inc., Vir- 
ginia Supreme Court of Ap- 
peals, January 17, 1955. 


NEW STATUTE 

On similar facts but under 
a statute which now has been 
superseded, a Louisiana 
court held that the mortga- 
gee prevailed over the pur- 
chaser because of the nota- 
tion on the certificate of 
title. Commercial Securi- 
ties Co. Inc. ve Hugh Rober- 
son Motors, Inc., Louisiana 
Court of Appeal, Second Cir- 
cuit, January 4, 1955. It 
should be noted, however, 
that the Louisiana legisla- 
ture evidently agreed with 
the thinking of the Virginia 
court because in 1954 they 
amended the statute which 
governed the Commercial Sec- 
urities case. The statute 
now provides that a floor 
plan chattel mortgage, even 
though noted on a certifi- 
cate of title, cannot be as- 
serted against an innocent 
purchaser who buys a car from 
a dealer in the usual course 
of business. 

Also a case touching on 
the subject has been decided 
recently in New Jersey. Here 
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an appellate court ruled 
that a statute requiring the 
notation of encumbrances on 
certificates of title is 
constitutional despite the 
possible hardship of such 
a statute ona person wishing 
to give a second mortgage on 
the property. National City 
Bank of New York v. Del 
Sardo, New Jersey Supreme 
Court, November 29, 1954. 


SECURITY—LICENSE 
TO DO BUSINESS 

If the holder of a secured 
note must realize on his 
security, there is a class 
of property which is per- 
fectly saleable and can 
legally be subjected to a 
forced sale. This type of 
property is the license to 
do business. An Appellate 
Court in Michigan has held 
that when a chattel mort- 
gage was written in terms 
corresponding to the terms 
of a bill of sale which in- 
cluded a license to operate 
a liquor business, and the 
holder of the mortgage had 
to foreclose, it was proper 
for a lower court to direct 
the sale of the liquor li- 
cense to satisfy the debt. 
In the event there was a pur- 
chaser, the mortgagor was 
ordered to apply to the 
Liquor Commission for trans- 
fer of the license. Conm- 
mercial Acceptance Corpora- 
tion v. Benvenuti, Supreme 
Court of Michigan, 67 N.W. 
2d 129. 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Time of Payment Not Effected by Letter Accompanying Note 





Brown v. First National Bank, Supreme Court of Alabama, 75 So. 2d 141 


In 1938 a letter from the maker of a note to the payees stated “I am 
enclosing a note payable to you and Marion, one year from now or on re- 
quest. Keep this so if anything happens to me you will have proof and 
can collect out of the insurance payable to my estate.” An Alabama 
court ruled that this letter did not make the note payable at the time 
of the maker’s death. 

The note was due immediately after execution if construed as a de- 
mand note, or one year after its execution if construed as a year note. 
The six-year statute of limitations began to run on either of these dates 
and consequently barred suit on the note at the time of the maker’s 
death in 1952. 


Creator of Trust Held Incapable of Revoking 





Albers v. Kemmerer, Ohio Court of Common Pleas, October 28, 1954 


The creator or donor of a revocable trust conveyed certain real estate 
to his trustee.. After the trust had been in existence for some time he 
wrote the trustee directing the trust be revoked and later brought suit 
to compel him to reconvey the realty. When it was proved to the court 
that the donor was mentally incompetent at the time of the attempted 
revocation, it ruled he had no power to revoke the trust and consequently 
could not compel the return of trust property. 


Two New York Cases of Interest 


Two cases have been decided recently in New York which state 
principals of importance to bankers. In Matter of Altman, Kings County 
Surrogate’s Court, N.Y.LJ., December 2, 1954, page 11, the court 
pointed out that the laws of an infant’s domicile govern his right to take 
and possess pérsonal property. This means an executor could distribute 
funds to a minor in a foreign country if that country’s laws permitted 
him to possess and control such property. 
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In Matter of Frank, decided by the same court and reported at 
N.Y.LJ. October 27, 1954, page 12, the Surrogate indicated he would 
not pass on the business advisability of an administrator’s selling estate 
assets to a distributee. It was indicated the fiduciary could legally do 
this but whether or not it would be to the best interest of the estate must 
be decided by him, not the court. 


Court Protects Banks and Estate Despite Failure of 
Estate Representative to Appear 





Rosenberg v. Hoffen, Supreme Court of New York, 132 
New York Law Journal (October 1, 1954) 9 


Decedent’s son brought suit against his mother’s estate and two 
banks alleging that he had given money deposited in the banks to his 
mother for safekeeping. The banks appeared in the proceeding and 
answered that they had no knowledge of the ownership of the funds; 
the administratrix failed to interpose an answer and because of this 
the son asked the court for a summary disposition of the case in his 
favor. 


Taking into account the position of the banks under the taxing laws 
of the state and the “strange default in answering of the administra- 
trix” the court refused the son’s request and indicated there should 
be a trial of the facts. This meant that even though the son was in 
fact unopposed in the action the court took it upon itself to deny him 
relief without a hearing of the facts involved. The son had offered as 
support of his contention only his own affidavit. 


Presumption and Statute Concerning Joint Accounts Rebutted 


In re McDonnell, Surrogate’s Court, Queens County, New York, 132 
New York Law Journal (October 6, 1954) 12 





In New York there is a fairly strong presumption which is buttressed 
by Section 239, subdivision $ of the Banking Law to the effect that 
money deposited in a joint account becomes the property of both ten- 
ants to the account in equal shares and upon the death of one, the 
balance of the account goes to the survivor. Although it appears that 
since this survivorship rule is statutory it would be absolute, such is 
not the case. In a recent decision a court held that where the donative 
interest establishing a gift of the joint account at its inception could 
not be proved, and there was no consideration, the account belonged 
to the estate rather than the surviving depositor. 
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Court Effectuates Testator’s Charitable Intent 


Attorney General v. Wells Fargo Bank & Union Trust Co., 
California District Court of Appeals, 128 ACA 691 

The Latin phrase “cy pres” means “as near as” and forms the basis 
of a long established doctrine of the law regarding gifts to charities. 
The doctrine is that if a bequest to a charity fails, the court will apply 
the gift to another charity which is as near as possible to the one named 
by the testator. This has the effect of carrying out what the court 
recognizes as a natural charitable tendency of persons disposing of 
their estates. 

In applying this doctrine, a court recently held that a bequest of 
1/40 of the assets of a trust to Alcoholics Anonymous did not fail simply 
because the gift was refused. Instead the court ruled it could appoint 
a trustee to administer these trust assets for use in the rehabilitation 
of alcoholics. 





Marriage Restraint in Will not Against Public Policy 


U. 8S. National Bank v. Snodgrass, Supreme Court of Oregon, 59 Ore. 
Adv. Sh. 271 

Decedent’s will created a trust of which his daughter was the in- 
come beneficiary. In addition it provided she was to receive the corpus 
of the trust at age $2 unless she adopted the Catholic Faith or married 
a person of that faith. She did marry a Catholic before she reached 
the specified age, but claimed the trust principal anyway on grounds 
that the restraint was illegal because contrary to public policy. The 
court, noting this was a case of first impression, ruled that she was not 
entitled to the trust corpus. It pointed out that statutory and con- 
stitutional provisions relating to freedom of religion applied only to 
state legislatures and Congress and not to the conduct of individual 
citizens. Besides, the restraint was not unreasonable since it did not 
totally prohibit the daughter’s marriage. 





Attachment of Trust Funds Not Permitted 


Hearst v. Hearst, United States District Court, N. D. California No. 3182 
A spendthrift trust for decedent’s son provided that the son’s in- 
terest was not transferable or assignable and not subject to anticipation 
or claims of creditors of the son. California law, which applied, indicates 
a spendthrift trust can be reached only by judgment creditors and then 
only if there is an excess of income. Because of the terms of the trust 
and the California law, a court ruled that the son’s wife could not at- 
tach the trust for purposes of recovering $12,000 allegedly owed her 
under a property settlement since she was not a judgment creditor. 








TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Trust Company Upheld on Procedural Point of Law 


Kentucky Trust Company v. Collector of Internal Revenue, United States 
Court of Appeals, Sixth Circuit, November 22, 1954 


A very good example has occurred of how important it is to appeal 
a case even if the point is only procedural. A trust company brought 
suit for an estate tax refund. In the course of the proceedings the at- 
torney, perhaps incorrectly, agreed to a ruling of the court which as 
interpreted later by the court prevented him from showing the Col- 
lector had assessed the estate tax without being aware of all the pertinent 
facts. The trust company appealed and received a favorable ruling. 
The Court of Appeals held that it was improper for the federal district 
court to prevent the company’s attorney from showing a tax had been 
improperly levied because of an insufficiency of relevant facts even 
though there is a presumption that a tax is assessed in the light of 
adequate facts. 


Court Considers Various Elements in Valuing Government Bonds 


Collins, Administratrix v. Commissioner, United States Court of Appeals, 
First Circuit, Nevember 9, 1954 


In the estate tax return, decedent’s administratrix valued Series G 
government bonds at their redemption value on the day of decedent’s 
death. The Commissioner assessed a deficiency of some $3,000 on 
grounds that the fair market value of the bonds was their face or par 
value. This contention of the Commissioner was upheld by both the 
Tax Court and the United States Court of Appeals, the latter ruling 
that the redemption value on the date of death was not the only factor 
to be considered. Of equal importance in valuing such bonds are the 
right to keep the bonds to maturity, to redeem at par within six months 
following death even if prior to maturity and to receive 244% interest 
until maturity. 
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Cancellation of Corporate Note is Contribution to Capital 





Estate of Liggett, United States Circuit Court of Appeals, 10th Circuit 


A taxpayer who owned shares of a company loaned the company 
$47,000 on its note. The taxpayer, however, owed a bank some $115,000, 
the loan being secured by the corporation’s assets. In order to prevent 
the bank from foreclosing this loan, the taxpayer agreed to cancel the 
corporation’s $47,000 note. The Tax Court and the Court of Appeals 
ruled that this cancellation represented a contribution to the capital of 
the corporation and therefore could not be claimed as a business bad 
debt by the taxpayer. 


Microfilming Held as Business Expense 
Times Mirror Company, District Court, California 


A court in California has ruled that microfilming old newspaper rec- 
ords was an ordinary and necessary expense and not a capital expendi- 
ture as contended by the Commissioner. The microfilming was simply 
a precaution against bombing destruction and did not increase taxpay- 
er’s income. 





Gift of Premiums in Trust Does Not Qualify for Marital Deduction 


Provident Trust Company of Philadelphia, Executors of C. C. Smith v. 
Commissioner. 23 United States Tax Court No. 44 


Can the creator of a living trust for the benefit of his wife consisting 
solely of life insurance policies obtain a marital deduction by making 
a gift of the premiums to the trust? The United States Tax Court 
has answered this in the negative in a recent case, giving as its reason 
the Treasury Regulations applicable to Section 1004 (a) (3) (E) of 
the 1989 Code which indicate this section of the Code permits a de- 
duction for gift tax purposes only when the spouse becomes the virtual 
owner of the property. In this case, the wife had a right to the trust 
property only after the death of her husband when the policies were 





Collateral Agreement Not Subject to Stamp Tax 
Opinion of Attorney General of Florida, October 1954 





A writtem agreement between a bank and a corporation where the 
bank agrees to make collateral loans to the corporation is not subject 
to the Florida documentary stamp tax according to an opinion of that 
state’s Attorney General. 





. 
| 
; 
: 
| 








AAA tN te i 





The Bank Fiduciary Fund 


O Charles W. Buek, vice-presi- 

dent of the United States Trust 
Company of New York, we are 
indebted for an illuminating dis- 
cussion of the recently established 
Bank Fiduciary Fund, whose debut 
is scheduled for May. This Fund 
is specially tailored to the needs of 
many banks and will serve a wide 
variety of fiduciary purposes. 

In New York State, observes Mr. 
Buek, not one bank in ten has set 
up a common trust fund. This is 
because the great majority of banks 
can effectively use the common 
trust fund only if they have a suf- 
ficient number of suitable trusts to 
justify the expenses involved. As 
a matter of fact, only a few rela- 
tively large banks have found the 
common trust fund to be a useful 
instrument. In contrast, the Bank 
Fiduciary Fund will be the com- 
mon trust fund for nine banks out 
of ten. 

In New York State, two-thirds 
of the banks in the Trust Division 
have no investment department, 
nor do they employ an individual 
whose full time is devoted to in- 
vestments. It is rather obvious 
that the ordinary common trust 
fund is of little utility to these in- 
stitutions. It is at this point that 
the Bank Fiduciary Fund fills the 
bill. 

The Bank Fiduciary Fund is an 
open-end mutual fund described, 
in the enabling legislation, as a 
“mutual trust investment com- 


pany.” This specific phrase was 
coined for the purpose and is de- 
fined in Chapter 619 of the Laws 
of 1954 of the State of New York. 
The three distinguishing charac- 
teristics of the Bank Fiduciary 
Fund are: 

1—Its shares may be held only 
by banks serving in a fiduciary 
capacity as trustee, executor, 
guardian, or committee. 

2—Investments are restricted to 
those securities which are legal for 
trustees in New York State; this 
places a ceiling of 35 per cent on 
the amount which may be invested 
in stocks. 

3—The Fund will be examined 
and regulated by the New York 
State Banking Department. 

Operation of the Fund will be 
conducted by an eleven-man board 
of bankers, serving without com- 
pensation, at least one of whom 
must come from each of the nine 
banking districts of the State. 
These directors will employ one 
qualified bank or trust company on 
a package contract basis, to serve 
as custodian, investment adviser, 
and corporate trustee. The fee of 
the custodian bank will be deducted 
from portfolio income before it is 
distributed to stockholders. In 
other words, the cost of the plan 
is borne by the beneficiaries of the 
participating trusts. 

Participating banks will receive 
shares in the Fund, and these will 
be registered in the names of the 
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banks’ nominees, rather than in the 
names of the trusts. This is an 
important economy measure since 
it will reduce the number of regis- 
tered holders from many thousands 
to less than 200. 


The statute limits participations 
to $100,000 per trust, which is also 
the restrictive amount applicable 
to common trust funds. Valuations 
are to be made quarterly, starting 
May 1; trusts desiring to enter or 
leave the Fund must await the next 
quarterly valuation date. Also 
noteworthy is the fact that the 
Fund may not be used by any 
bank operating a common trust 
fund. The effect of this is to con- 
fine the use of the Fund to the 
banks which need it; it also disposes 
of the problem of what to do about 
a trust which has a full $100,000 
participation in a common trust 
fund and also desires an additional 
participation in the Bank Fiduciary 
Fund. Under State Banking De- 
partment regulations, this is not 
permitted. 


Unit value of the shares of the 
Fund will start at $100—an ap- 
propriate size for the reinvestment 
of mortgage amortization pay- 
ments. This small figure also 
makes it suitable for guardianships 
and veteran committeeships; it 
also makes it useful in small inter 
vivos trusts for professional men 
and others making a start on es- 
tate planning programs. The size 
of the unit will also make the Fund 
accessible for small profit-sharing 
trusts. It goes without saying that 
shares in the Fund may be used 
for bona fide fiduciary purposes 
only. . 

Mr. Buek points out the reasons 
why formal incorporation for the 
Fund was preferred over some loose 
informal arrangement or coopera- 
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tive effort. Informal arrangements, 
he notes, lead to confusion as to 
the distribution of responsibilities 
among the participants, and com- 
plicate the problem of fairly allocat- 
ing the costs of the undertaking. 
In addition, he lists the following 
advantages of the corporation: 


“1—The mutual trust investment 
company draws a clear line between 
the responsibilities of the company 
and of the bank fiduciaries. The 
company which we propose segre- 
gates the investment duties from 
all other responsibilities. The small 
banks need no help in their per- 
sonal relationship with their cus- 
tomers. They need only invest- 
ment management. In purchasing 
shares in an investment company, 
it is obvious that they are not 
sharing the balance of their duties 
as a trustee. 


i 


2 — An investment company 
carries with it tax exemption which 
is a prerequisite to any solution of 
the problem. Trust beneficiaries 
cannot be subjected to double taxa- 
tion. An investment company 
which distributes 95 per cent of its 
income is not subject to Federal 
taxes. 


“3—The limited expenses of the 
corporation will be borne only by 
the trust benefiting from participa- 
tion in it. Other less formal 
methods of association present 


problems of cost accounting, which 


might lead to an inequitable dis- 
tribution of expenses either within 
the fund or in trust departments 
outside of it.” 


With respect to the question of 
surcharge, Mr. Buek observes that 
the Bank Fiduciary Fund is not 
accountable to the court, but is 
accountable only to the registered 
stockholders—who are the partici- 
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pating banks themselves. The 
Fund will be subject to annual ex- 
amination by the New York State 
Banking Department, in the same 
manner as a trust department or 
common trust fund. The Banking 
Department will verify the legality 
of the investments in the portfolio 
but will not undertake to recom- 
mend or endorse the Fund as a 
whole. 

The Bank Fiduciary Fund, the 
U. S. Trust Company officer com- 
ments, is not subject to surcharge, 
since it is merely offering its stock 
for sale. Also, bankers serving on 
the board of the mutual trust in- 
vestment company, without com- 
pensation and as a public service, 
cannot be surcharged personally 
or as a group, except in case of wil- 
ful misconduct or negligence. Fur- 
thermore the Fund itself cannot be 
subject to surcharge since this 
would throw the burden of a sur- 
charge on the principal of the other 
trusts remaining in the Fund. 

In view of the manner in which 
the Fund is established and will be 
operated, Mr. Buek does not feel 
that the absence of surchargeability 
is a weakness. By eliminating the 
causes of losses in management of 
funds, he declares, “there will be 
no need for the bitter medicine of 
surcharge. Furthermore, most of 
the losses which occur in trust ac- 
counts are not caused by negligence 
or improper action; and the law 
affords no protection against them. 
To that extent, the Bank Fiduciary 
Fund provides additional safe- 
guards not now afforded even by 
the courts.” 

However, although the Fund is 
not subject to surcharge, the in- 
dividual bank is not relieved of all 
responsibilty. A bank which 
participates in one of its trusts in 
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the Fund risks surcharge if such 
action is improper under the terms 
of the trust instrument. It may 
also be held liable if it incurs an 
inordinate sacrifice of principal or 
income in order to participate. 

The establishment of a mutual 
fund within the banking system, 
while deviating from the traditional 
procedures of the trust field, has 
been accepted and endorsed by 
both banks and supervisory autho- 
rities. The significance of this, re- 
marks Mr. Buek, is that “there is 
today on all sides a willingness to 
modernize old practices; to accept 
new ideas; and in fact, to do what- 
ever is necessary to solve the prob- 
lem of investing funds in small 
trusts and small trust depart- 
ments.” 


Life Insurance Company 
Stock Investments 


The more than 900 life insurance 
companies in this country pur- 
chased $545 million of preferred 
and common stocks in 1954, accord- 
ing to the Institute of Life In- 
surance. This was more than 
twice the 1953 total and nearly 
three times the volume of 1952 
purchases. The net increase in 
stock holdings last year was $871 
million. 

These purchases, however, were 
only a small fraction of the aggre- 
gate turnover of stocks on the 
country’s security markets. In a 
series of two-day surveys of trans- 
actions on the New York Stock 
Exchange over the past two years, 
it was determined that at no time 
did life insurance company pur- 
chases represent more than eight- 
tenths of 1 per cent of the aggre- 
gate share turnover on the market. 
The usual ratio was between three- 
tenths and five-tenths of 1 per cent. 
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At the start of 1955, life 
insurance company stockholdings 
amounted to $2.7 billion. Of this 
total, almost $1.7 billion was in- 
vested in preferred shares, while 
the remaining $1 billion was in- 
vested in common stock. These 
stocks represent about 2 per cent 
of the aggregate value of all shares 
listed on the market. 


Investment Funds 


Appraising “The Investment 
Outlook for 1955,” the Economics 
Department of the Bankers Trust 
Company of New York concludes 
that investment demands are not 
likely to be satisfied with the ease 
and facility that was the case last 
year. Including the demands of 
the Treasury, the report forecasts 
that demands for investment funds 
are likely to rise to record heights 
this year. 

Last year, commercial banks 
provided substantial support to the 
investment market, when $9 bil- 
lion was added to security and 
mortgage portfolios. It is doubt- 
ful whether this same measure of 
support will be forthcoming in 
1955, since bank reserves are not 
likely to be as freely available. The 
uptrend in business appears to 
have been reflected in a less liberal 
policy on the part of the credit 
authorities in providing reserves to 
the banking system. 

The present credit policy, states 
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the Bankers Trust Company, can 
hardly be characterized as one of 
credit restraint and monetary 
authorities will most probably pro- 
vide sufficient reserves to take care 
of some increase in the money sup- 
ply. It is noted, however, that a 
restrictive credit policy is not a 
prerequisite to a tighter commer- 
cial bank reserve position. In this 
connection, recognition must be 
given to the improved loan outlook 
and the improvement in business 
prospects, which may reduce the 
desire of commercial banks to 
lengthen their investment portfo- 
lios as they did in 1954. 

If business continues to improve, 
and if the investment situation de- 
velops in the manner projected for 
1955, the upward pressure upon 
long-term interest rates is expected 
to continue. 
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Bell Aircraft has 
13,000 payroll savers 


“From every point of view, the pur- 
chase of U.S. Savings Bonds contrib- 
utes to the soundness of our economy 
and to the individual security of our 
citizens. I am proud that at Bell Air- 
craft our employees are helping to 
strengthen the national economy and 
their own future security through the 
Payroll Savings Plan. 

“In a recent campaign Bell employ- 
ees achieved a record of nearly 99% 


The United States Government does not pay for this advertising. The Treasury Department 
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Portrait by Fabian Bachrach 


participation in the Payroll Savings 
Plan, bringing to 13,000 the total 
number of our employees who are 
saving systematically through the reg- 
ular purchase of Savings Bonds.” 
LARRY BELL, President 
Bell Aircraft Corporation 
If you do not have the Payroll Savings 
Plan, or if you have the Plan and your 
employee percentage is less than 50%, 
write to Savings Bond Division, U.S. 
Treasury Department, Washington, 
D. C. 














PHILEAS FOGG. 
MEET NELLIE BLy! 


NGINE 93 streaked through Ari- 
E zona, and when the young lady at 
the controls thought the engineer 
wasn't looking, she opened up the 
throttle another notch. 


Nellie Bly, reporter for the New 
York World, was trying to beat a fic- 
tional man around the globe—one 
Phileas Fogg, hero of Jules Verne’s 
novel: Around The World In 80 Days. 


And beat him she did—in just over 
72 days—with only one dangerous in- 
cident. A “titled cad” tried to flirt 
with her in the middle of the Indian 
Ocean. but even he subsided when 
she threatened to signal the nearest 
U. S. man-of-war. 

M. Verne cried “bravo!” when he 
heard her triumph. And all 1890 
America cheered. For hers was the 
authentic American spirit that trans- 
lates dreams into practical realities. 

It’s the same spirit that lives in to- 
day’s 160 million Americans, who— 
far from incidentally — are the real 
assets making United States Series E 
Savings Bonds one of the world’s finest 
investments. 


Why not profit by your faith in 
your fellow Americans and yourself? 
Guard your future, and your coun- 
try’s, by buying Bonds regularly! 





It’s actually easy to save money— 
when you buy United States Series E 
Savings Bonds through the automatic 
Payroll Savings Plan where you work! 
You just sign an application at your 
pay office; after that your saving is 
done for you. And the Bonds you re- 
ceive will pay you interest at the rate 
of 3% per year, compounded semi- 
annually, for as long as 19 years and 
8 months if you wish! Sign up today! 
Or, if you’re self-employed, invest in 
Bonds regularly where you bank. 


SAFE AS AMERICA~ 
U.S. SAVINGS BONDS 
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